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INTRODUCTION BY THE CHAIRMAN 


In the writing of this, my first report as Chairman of the Workers’ Compensation Appeals Tribunal, my role 
as trustee of a concept others laboured long and hard to create has been much in my mind. And to those in the 
worker and employer constituencies, in the ranks of legislators, in government, and at the Workers’ 
Compensation Board, whose project this was long before my appointment, I should like to say here at the outset 
how much I hope that in this report most of you will find reason to feel that the trust was not misplaced. 

The report chronicles an experience, the like of which neither my colleagues nor I ever imagined. It has been 
incredibly demanding. Also, however, at both personal and professional levels it has been enormously 
challenging and wholly satisfying. It is an experience none of us would have missed. 

It would be naive to think, in the highly charged atmosphere of workers’ compensation in Ontario, that a new 
Appeals Tribunal would be anything but controversial. Frankly, I would be disturbed were we, at this stage, 
attracting unabashed support from either the worker or employer camps. There is not, I gather; much danger. 

It is my belief, however, that, on balance, we have done well. The Tribunal is on its feet, doing, in my opinion, 
what the legislation requires it to do, and operational at a level that should see the large transitional backlog gone 
by the end of 1987. I am personally satisfied that, so far, we have met our responsibilities. 

The achievement which, to my mind, is evidenced by this report is the achievement of a large number of highly 
committed and talented Tribunal members and staff. To apportion credit fairly amongst that group is, of 
course, not possible, and it would be inappropriate in any event in these pages to try. There is, however, one 
person who must share with the Chairman responsibility for what the Tribunal has done and what it has become. 
I refer to my Alternate Chairman, James R. Thomas, who has been a partner with me throughout this 
undertaking. 

This report is the Chairman’s first report to the Minister of Labour and to the Tribunal’s various 
constituencies. It is more detailed and comprehensive than would be typical of an annual report in usual form. 
However, I thought it essential at this point in the Tribunal’s development to provide the Tribunal’s 
constituencies with a sufficient basis for understanding what the Tribunal looks like, in the flesh, as it were, after 
twelve months of life, and for assessing the quality and character of its performance to date. 


S.R. Ellis 
Toronto, Ontario 
October 5, 1986 
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A. REPORTING PERIOD 


The Appeals Tribunal was legislated into existence on October 1, 1985, but it was January, 1986, before it 
could be said to be operational at any significant level. A few hearings were held in November and December, 
but until January the main effort was organizational. Because an annual report in traditional format would 
report as of the end of March, 1986 — the end of the Tribunal’s 1985/86 fiscal year — it would in these 
circumstances cover only the first three months of the Tribunal’s effective operating period. A three-month 
reporting period would not provide meaningful data, and it was the Chairman’s view that a report covering that 
period would not satisfy the pressing interest within the Tribunal’s various constituencies for early information 
adequate for assessing the Tribunal’s developing nature and potential. 

In response to the foregoing considerations, this First Report has been written covering the twelve months of 
the Tribunal’s existence, from October 1, 1985, to September 30, 1986. It is planned that the Second Report will 
revert to the standard format and will cover the Tribunal’s 1986/87 fiscal year. 


B. THE CREATION OF THE TRIBUNAL 


The Workers’ Compensation Appeals Tribunal is a ‘‘tripartite’’ tribunal with representation from the worker 
and employer constituencies. It was established in October, 1985, to hear and determine appeals under the 
Ontario Workers’ Compensation Act. It is an independent tribunal separate and apart from the Workers’ 
Compensation Board itself. The Appeals Tribunal takes the place of the Workers’ Compensation Board’s 
internal Appeal Board as the final level of appeal to which workers and employers may bring disputes about 
Workers’ Compensation Board decisions. 

The Tribunal is one part of a package of structural changes introduced in Bill 101. The package included: 


(1) a new Board of Directors for the Workers’ Compensation Board with representation from business, 
workers, the professions and the public; 

(2) aroster of medical practitioners appointed by the Provincial Government to advise the Appeals Tribunal on 
medical matters; 

(3) an Industrial Disease Standards Panel, representative of the public and the scientific community and also of 
technical and professional persons, to investigate occupational disease and determine standards for claims; 
and 

(4) consultative and advisory services for employers and workers to be established by the Ministry of Labour 
called, respectively, the Office of the Employer Adviser and the Office of the Worker Adviser. 


The Bill 101 changes as amended by legislative debate were enacted by Statute of Ontario, 1985, c. 3. A 
portion of that Act was proclaimed on April 1, 1985, and the balance on October 1, 1985. The amendments 
creating the Appeals Tribunal were included in the October proclamation. 


C. THEIMMEDIATE PAST 


Between 1914, when the first workmen’s compensation legislation in Ontario was enacted, and 1985, there had 
been few structural changes in the Ontario compensation system. Beginning in the early 70s the need for 
structural change was increasingly the subject of public debate and in 1980 Professor Paul C. Weiler was 
commissioned by the Minister of Labour to undertake a study of the workers’ compensation system. Professor 
Weiler’s first report entitled Reshaping Workers’ Compensation for Ontario was delivered in 1980. With this 
report as a touchstone, but without fully accepting its recommendations, the Minister of Labour tabled a White 
Paper on the Workers’ Compensation Act in June, 1981. In 1982 and 1983, the Ontario Legislature’s Standing 
Committee on Resources Development reviewed the White Paper and considered extensive submissions from 
employer and worker organizations. The Standing Committee reported in December, 1983. In the meantime, in 
April, 1983, Professor Weiler submitted his second report entitled Protecting the Worker from Disability: 
Challenges for the Eighties. The Minister of Labour’s conclusions concerning the necessary reforms were 
subsequently presented to the Legislature in the form of Bill 101, and in 1985, after extensive legislative 
consideration and many adjustments, a Statute was passed incorporating the structural changes previously 
described. 


D. THE MEMBERS OF THE TRIBUNAL 


Chairman 


S. Ronald Ellis . 
Mr. Ellis is the Tribunal’s first Chairman. He assumed office on October 1, 1985. Mr. Ellis, who trained and 


practised as an engineer before going to law school, was formerly a partner in the Toronto law firm of Osler, 
Hoskin & Harcourt. More recently, he was a faculty member at Osgoode Hall Law School where he was Director 
and then Faculty Director of Parkdale Community Legal Services. He came to the Tribunal from his position as 
Director of Education and Head of the Bar Admission Course for the Law Society of Upper Canada. In 
addition, Mr. Ellis has significant experience as a labour arbitrator. 


Alternate Chairman 


James R. Thomas 

Mr. Thomas was appointed to the Tribunal as a Vice-Chairman, effective October 1, 1985, and was assigned by 
the Chairman to the position of Alternate Chairman. A lawyer with a degree in electrical engineering, Mr. 
Thomas worked with Canadian General Electric before entering the legal profession. His experience with 
C.G.E. included six years in managerial positions at one of its manufacturing facilities. He was called to the Bar 
in 1983. Prior to joining the Tribunal, he had extensive involvement with workers’ compensation matters, both 
through his law practice and his work with community clinics. The position of Alternate Chairman is not one 
that is defined by the Tribunal’s legislation. It is a management position created by the Chairman as a means of 
sharing the administrative and management load that devolves on the Chairman’s Office. The title was chosen to 
reflect the senior nature of the position and the fact that the incumbent is also the Vice-Chairman appointed by 
the Chairman — pursuant to provisions in the legislation in that respect — to act in place of the Chairman in the 
event of the Chairman’s absence from the Province or his inability to act. The Alternate Chairman, like the 
Chairman, has both a management and an adjudicative role. 


Full-Time Vice-Chairmen 


Laura Bradbury 

Ms. Bradbury was appointed to the Tribunal effective October 1, 1985. Called to the Bar in 1979, she acted as 
counsel for injured workers and, for the two years prior to her appointment, was an investigator with the Office 
of the Ombudsman. 


Nicolette Catton 
Ms. Catton was appointed to the Tribunal effective October 1, 1985. A graduate in sociology, she was with the 


Office of the Ombudsman for nine years prior to her appointment. From 1978 to 1985, she was in charge of the 
Ombudsman’s Workers’ Compensation Directorate. 


Faye W. Mcintosh-Janis 

Ms. Mcintosh-Janis was appointed to the Tribunal effective May 14, 1986. She was called to the Bar of Ontario 
in 1978, and was a full-time member of the Research Department at Osler, Hoskin & Harcourt for six years. She 
comes to the Tribunal from the position of Senior Solicitor with the Ontario Labour Relations Board. 


Elaine Newman 


Ms. Newman was appointed to the Tribunal effective July 9, 1986. Called to the Bar in 1979, Ms. Newman was 
previously senior staff lawyer with the Advocacy Resource Centre for the Handicapped in Toronto. She joined 
the Tribunal originally in October, 1985, in the position of senior lawyer in the Tribunal’s Counsel Office. 


Kathleen O’ Neil 


Ms. 0” Neil was appointed to the Tribunal effective January 22, 1986. She was a lawyer with the Ontario Nurses’ 
Association, and with the Federation of Women Teachers’ Association. Prior to her appointment, she practised 


with the firm of Symes, Kitely & McIntyre. She has also chaired the Justice Committee of the National Action 
Committee on the Status of Women. 


Antonio Signoroni 


Mr. Signoroni was appointed to the Tribunal effective October 1, 1985. A practising lawyer since 1982, Mr. 

hence ee experience as a part-time chairman of the Board of Referees of the Unemployment 

Italian a ee ert entering the legal profession he was involved extensively with service to the 
community. He was a Trustee on the Metro Separate School Board from 1980 to 1982. 
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Ian Strachan 

Mr. Strachan was appointed to the Tribunal effective October 1, 1985. Called to the Bar in 1971, Mr. Strachan’s 
law practice involved advising small businesses with respect to a variety of commercial matters and employee- 
related issues. He has also served as a director of the Canadian Organization of Small Business. 


Members Representative of Employers and Workers: Full-Time 


Robert Apsey 

Mr. Apsey was appointed to the Tribunal as a Member representative of employers effective December 11, 1985. 
He held a number of responsible positions at Reed Stenhouse during his 25 years with that firm until his early 
retirement in 1983, as a Vice-Chairman of the Board and Senior Vice-President. 


Brian Cook 

Mr. Cook was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. A 
graduate of the University of Toronto, Mr. Cook was a community legal worker with the Industrial Accident 
Victims Group of Ontario for five years. 


Sam Fox 

Mr. Fox was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. A past 
president of the Labour Council of Metropolitan Toronto, Mr. Fox is a former Co-Director and International 
Vice-President of Amalgamated Clothing and Textile Workers Union. 


Karen Guillemette 

Ms. Guillemette was appointed to the Tribunal as a Member representative of employers effective July 2, 1986. 
Ms. Guillemette has been the Administrator of Occupational Health at Kidd Creek Mines Limited in Timmins, 
and has been an active member of the Ontario Mining Association. Prior to her position as Administrator, she 
was the Industrial Nurse at Kidd Creek Mines. 


Lorne Heard 

Mr. Heard was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. With 
more than 30 years of experience in workers’ compensation matters, Mr. Heard came to the Tribunal from a 13- 
year career with the United Steelworkers of America where he had national responsibility for occupational 
health and safety, and workers’ compensation. 


W. Douglas Jago 

Mr. Jago was appointed to the Tribunal as a Member representative of employers effective October 1, 1985. Mr. 
Jago had been Managing Director of Brantford Mechanical Ltd., and President and principal owner of W.D. 
Jago Ltd., both mechanical contracting concerns. He was an active member of the Mechanical Contractor’s 
Association. 


Frances Lankin 

Ms. Lankin was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 
For five years prior to her appointment, she was the Research/Education Officer for the Ontario Public Service 
Employees Union. She was also that union’s equal opportunities coordinator. 


David Mason 

Mr. Mason was appointed to the Tribunal as a Member representative of employers effective October 1, 1985. 
Mr. Mason came to the Tribunal following a number of years as an industrial relations personnel manager with 
Rio Algom Ltd. 


Nick McCombie 

Mr. McCombie was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. 
His move to the Tribunal followed seven years service as a legal worker at the Injured Workers’ Consultants 
legal clinic in Toronto. 


Kenneth Preston 

Mr. Preston was appointed to the Tribunal as a Member representative of employers effective October 1, 1985. 
A graduate chemical engineer, Mr. Preston was Director of Employee Relations for Union Carbide for ten years 
and Vice-President of Human Resources for Kellogg Salada for three years. 


Jacques Seguin | | 
Mr. Seguin was appointed to the Tribunal as a Member representative of employers effective July 1, 1986. Mr. 
Seguin was Chairman of the Softwood Plywood Division of the Canadian Hardwood Plywood Association 


C.L.A. and Vice-President of CHPA from 1981 to 1983, and retired from Levesque Plywood Limited as 
General Manager in 1984. 


Note: There are currently six members representative of employers and only five members representative of 
workers. This imbalance will be corrected in the near future. 


Resumes for all part-time Vice-Chairmen and Members may be found in Appendix A (Green). 


E. THE TRIBUNAL’S JURISDICTION AND ITS LIMITS 


The amended Workers’ Compensation Act mandates the Appeals Tribunal to hear and determine worker or 
employer appeals from final decisions of the Workers’ Compensation Board Appeals Adjudicators (now 
Hearings Officers) concerning entitlement to benefits, health care and vocational rehabilitation. The mandate 
also includes hearing and determining employer assessment appeals. 

In addition to hearing appeals, the Tribunal has been given jurisdiction over a number of other matters. These 
include deciding in a particular case whether a worker’s right to sue in the Province’s civil courts has been taken 
away by the Workers’ Compensation Act; determining disputes over employers’ access to workers’ files, and 
dealing with workers’ objections to medical examinations requested by employers. 

Finally, the Tribunal is required to hear and determine applications for leave to appeal which may be brought 
by workers or employers in respect of old WCB Appeal Board decisions. Leave is to be granted in the 
circumstances where it can be shown that there is substantial new evidence not previously available or where the 
Appeals Tribunal is satisfied that there is ‘‘good reason to doubt”’ the correctness of the decision. 

Subject to the WCB Board of Directors’ right to review interpretations of policy and general law (described 
below), the Tribunal’s decisions are final. They are shielded from court review by the same ‘“‘privative’’ clause 
that has always shielded WCB decisions. 

To ensure that the creation of the Tribunal does not diminish the role of the WCB itself in the initial 
consideration and determination of any issue, the amended Act requires that the Appeals Tribunal not hear, 
determine or dispose of an appeal unless the procedures established by the Board for consideration of the issues 
in the appeal have been exhausted and the Board has made a final decision on such issues. 

The Act gives the Tribunal essentially the same instructions it gives the Board. These include the instruction to 
make decisions on cases within its jurisdiction on the real justice and merits of the case and not to consider itself 
bound to follow strict legal precedent. The Act also gives the Tribunal similar powers of investigation and 
determination. The Tribunal is, as well, empowered to ‘‘make any order or direction that may be made by the 
Board’’. 

The Tribunal was required at the outset of its existence to decide in the light of those instructions and powers 
the nature of the ‘‘appeal’’ contemplated by the legislation. Its decision in that respect may be seen in the 
Technical Appendix to its Interim Decision No. 24 and reads as follows: 


The assumption at the root of the Tribunal’s process design is that the ‘‘appeal’’ function contemplated for 
the Appeals Tribunal by the revised Workers’ Compensation Act is not an ‘‘appeal’’ in the traditional sense 
of the term but is, rather, a process of rehearing. It is a process in which, in reviewing the issues relevant to 
an appeal, the Tribunal is mandated to consider again the same evidence considered at the final WCB 


appeal level and to hear new evidence, including, in appropriate cases, evidence obtained by the Appeals 
Tribunal on its own initiative. 


The explanation of that view of the nature of appeals to the Appeals Tribunal is set out at length in the above- 

mentioned Technical Appendix. That explanation also provides a detailed overall description of the Tribunal’s 

ses iota by the Tribunal. Interested readers will find a copy of the Technical Appendix in Appendix B 
ellow). 

Finally, as mentioned above, the Appeals Tribunal’s jurisdiction to make final decisions is subject to a right of 
review by the WCB’s new, representative, Board of Directors. The Board of Directors is entitled to review any 
Appeals Tribunal interpretation of the “policy and general law’? of the Workers’ Compensation Act. Section 
86n of the Act is the applicable provision in that respect. The section has not been invoked to date. 


F. THE TRIBUNAL’S ASSIGNMENT 


In reviewing a WCB decision which is within the Tribunal’s jurisdiction, the Tribunal has understood its 
assignment under the Act to be generally to ask and to answer the following questions:! 


1. Did the Board get the facts right? 

2. Did it get the medical facts right? 

3. If so, is the Board’s conclusion concerning the consequences which follow from those facts based on a 
correct interpretation of the Act? 

4. If the answer to any of these questions is ‘‘no’’, what consequences does the Act specify, given the correct 
conclusions on the facts? 


The decisions appealed from often rely on the terms of written directives and guidelines which the Board 
provides for the guidance of its staff. These directives and guidelines specify concrete consequences for 
particular fact situations. Their purpose may be seen to be to provide, for the guidance of Board staff, the 
Board’s interpretation and explanation of what the Act requires and, where the Act leaves to the Board an area 
of discretion, information as to how the Board wants the discretion exercised. 

In cases where the Board decision under appeal is based on a directive or guideline, assuming no disagreement 
on the factual or medical issues, the ultimate question for the Tribunal remains the same: Does the decision 
comply with the Act? The Tribunal is not intent on reviewing Board directives or guidelines from a policy 
perspective but it must, as a threshold matter, satisfy itself that the directive or guideline in question is not 
incompatible with the requirements of the Act. 


G. A MAJOR DIFFERENCE BETWEEN THE APPEALS TRIBUNAL 
AND THE FORMER APPEAL BOARD 


Evaluations of the Appeals Tribunal’s performance in its early months of existence tend, naturally enough, to 
compare its work with that of the Appeal Board which it replaced. Such comparisons often appear, however, not 
to take account of differences in the respective roles of the two institutions. Of major significance is the inherent 
difference in their intrinsic approach to questions involving the interpretation of the actual wording of the 
Statute itself. 

It is not, one thinks, widely appreciated that the Appeal Board was not a separate entity within the WCB’s 
Own organizational structure. The pre-Bill 101 Act did not specify an ‘‘Appeal Board’’ as such. The words 
‘‘Appeal Board’’ did not appear in the Statute. The Act provided that appeals would be heard by the Vice- 
Chairman of Appeals and Appeals Commissioners — all members of the WCB’s governing body. The governing 
body was composed of Commissioners appointed by the Lieutenant Governor in Council amongst whom were 
included the Vice-Chairman of Appeals and the Appeals Commissioners. In addition to their responsibilities for 
sitting on appeals, the Act gave the Vice-Chairman of Appeals and the Appeals Commissioners the same 
responsibilities as other Commissioners, as members of the Board’s governing body, for transaction of the 
Board’s normal business. 

In short, the ‘‘Appeal Board’’ was an administative framework for organizing the processing of appeals. The 
appeals themselves were, in fact, heard and determined by the governing body of the WCB itself through panels 
of specially designated Commissioners. 

The fact that it was members of the governing body who heard and determined appeals is of particular interest 
with respect to cases involving issues concerning the meaning of the Act itself. In most cases, there would exist an 
established WCB view of the meaning of the Act. This view would be found in the Board’s written directives and 
guidelines and, as well, in the unwritten, corporate conventional wisdom that would have evolved over the years. 
These directives and guidelines would have been approved either directly or indirectly by the Commissioners, 
and the corporate conventional wisdom concerning the meaning of the Act would, of course, be part of the 
received wisdom amongst the Commissioners themselves. 

In these circumstances, the Appeals Commissioners’ sensitivity to interpretation issues would obviously have 
been influenced generally by an intrinsic, unconscious presumption of validity. The Appeals Commissioners’ 
major focus was on factual and medical issues and on the determination of the outcomes which the Board’s 
established views of the Act should produce. The compatibility of the established Board view of the Act with the 
wording of the Act was an issue that was not often on their active agenda. 


' This view of the Tribunal’s role has to date been generally applied to entitlement questions. Whether some other standard of review should 
be applied continues to be debated. See section M., V.5 of this report dealing with Substantive Issues — Standard of Review. 
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The presence in the former appeals system of that unconscious, intrinsic presumption of validity with respect 
to the Board’s view of the Act, and the absence in Ontario in workers’ compensation matters of significant court 
review of interpretation issues, had the practical consequence of allowing the WCB to pursue its own common- 
sense view of what the Act meant, free, to a large extent, from effective challenge. 

That independence was helpful in making practical sense of a complicated subject. That, presumably, is why it 
was there. It carried with it, however, the seeds and the appearance of arbitrariness, the eventual rejection of 
which, at a political level, was largely responsible for the adoption of the external appeals system. 

The Appeals Tribunal is required by /¢s nature to consider specifically in every case whether the decision under 
appeal complies with the Statute as actually worded. Elimination of the potential for arbitrariness under the old 
system has been achieved, therefore, at the cost of increased emphasis on statute wording and on the 
interpretation of such wording — increased emphasis, that is, on law. The creation of the Appeals Tribunal 
represented, in effect, a deliberate choice in favour of more law and less discretion. 

This should come as no surprise, since it is difficult to imagine how a concern about a potential for 
arbitrariness could be alleviated in any other fashion. What does not seem to be always appreciated is that this 
choice inevitably involved some increased complexity in the determination of worker and employer rights. 


H. THE TRIBUNAL’S RELATIONSHIP WITH THE GOVERNMENT 


By decision of Management Board of Cabinet in November, 1985, the Appeals Tribunal has been categorized 
under section 25-2-1.6 of the Ontario Manual of Administration as a Schedule 1 (anomalous) Agency. The 
Tribunal Chairman’s reporting relationship with the government is through the Minister of Labour. 

Section 86b(3) of the Act empowers the Tribunal Chairman to establish job classifications, personnel 
qualifications and ranges for remuneration and benefits for officers and employees of the Tribunal and to 
appoint, promote and employ in accordance with such classifications, qualifications and ranges. It also 
provides, however, that the Chairman is to do all of that subject to guidelines as may be established by the 
Management Board. The guidelines that have been applied are those contained in the Ontario Government’s 
Manual of Administration. 

The Tribunal’s costs are not a charge on the Consolidated Revenue Fund but are paid by the WCB Accident 
Fund subject to budget approval by the Minister of Labour. The Tribunal’s financial performance is subject to 
audit by the Provincial Auditor. 


I. THE ADJUDICATION PROCESS 


The Tribunal’s adjudication process remains, of course, in an active developmental phase. Adjustments 
continue to be a weekly experience. However, the basic principles to which the Tribunal has been committed 
from the outset remain constant. These principles are as follows: 


1. The adjudication process must not be adversarial in nature. 

2. The hearing environment must reflect respect for the seriousness of the undertaking but not be 
intimidating to workers or employers. 

3. The adjudication process must be effective from the parties’ perspective. That is, it must permit and 
facilitate the identification and exploration of issues and the effective challenge or clarification of 
evidence. : 

4. The decision-makers must not have private information. What the Hearing Panel receives, the parties 
must receive, 

5. The Hearing Panel in a particular case must be excluded in that case from the Tribunal’s pre-hearing 

Investigation and preparation process. 

The adjudication process must be effective from the decision-makers’ point of view. It must produce the 

evidence and understanding a Hearing Panel needs to make a fair and sensible decision. 

The process must be fair and objective. It must also not give the appearance of being otherwise. 


~ 
/ 


The essential operational features of the adjudication process as it stands at the end of September are: 


1. Pre-hearing identification of facts and issues by the Tribunal’s counsel and parties through the joint 
development of a Case Description and a selection of relevant documents from the WCB file. 

Pre-hearing all-party disclosure of evidence and issues to Tribunal counsel. 

Any necessary pre-hearing Tribunal instructions to Tribunal counsel given through tripartite Case 

Direction Panels composed of Tribunal members not involved in hearing the case. 
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4. Hearing dates established through consultation with the parties. Dates so established subject to a 
no-adjournment policy. 

5. Hearings featuring cross-questioning of witnesses; flexible and case-responsive in-hearing procedures; 
participation in some cases by Tribunal counsel; evidence called where necessary on the Tribunal’s 
initiative; minimal rules of evidence, and active participation where necessary by Hearing Panel chairman 
and members. 

6. Insome types of appeals or applications, and with the consent of the parties, decisions without a hearing 
on the basis of documents only. 

7. Careful post-hearing consideration of decisions and reasons by the full Hearing Panel. Reconvening of 
hearings where panels conclude post-hearing that there is a gap in the evidence. 

8. Inevery case, written reasons explaining fully why the Panel came to its decision. 

9. Significant decisions published for general public reference (without identification of worker or 
employer). 

10. Where one of the Panel members dissents, he or she gives written reasons for the dissent and these are 
issued and published along with the majority reasons. 


For an extended justification of various aspects of this process, see the Technical Appendix to the Tribunal’s 
Decision No. 24 attached as Appendix B (Yellow). 


J. SIX MONTH TURNAROUND GOAL REVISITED 


In its Workers’ Compensation Board Report dated November, 1985, the Standing Committee on Resources 
Development indicated that it disagreed with the Appeals Tribunal’s goal of completing all but exceptional cases 
within six months of the commencement of the appeal. The Committee recommended that the planned 
turnaround time be reduced. 

After a number of months experience in processing cases, it is apparent that there are some categories of cases 
— section 21 and section 77 appeals (employer-requested medical examinations and file access) — where it will 
be possible to complete cases as a rule within one to two months, and others, such as leave to appeal 
applications, which it should be possible to deal with typically in two to three months. 

But the Tribunal — its Chairman and all full-time members — continue to be satisfied that a planned 
turnaround time for cases involving entitlement or quantum-of-pension issues cannot typically be dealt with 
appropriately in less than six months. 

Without detailing the specifics of a typical schedule, it is apparent that notice of the appeal to the WCB and to 
parties, pre-hearing preparation and investigation by the parties and by the Tribunal, disposing of objections to 
file access for the employer, fair advance notice of a hearing to the parties, post-hearing tripartite consideration 
of the issues and the settling and writing of sensible reasons, cannot all be accomplished properly in less than six 
months. 

Furthermore, six months should not be seen as inappropriate in cases of that kind. Consider that this is the 
appellant’s last chance after an unsuccessful encounter with the expeditious procedures at the Board; that at this 
stage the evidence on file is inevitably voluminous and complex; that the cases involve workers’ or employers’ 
reputations and Accident Fund liabilities typically valued in the tens of thousands of dollars on an individual 
basis (and often in excess of $100,000), and that some of these cases will potentially impact on millions of dollars 
of other similar claims. 

With respect to significant cases, the Tribunal is convinced that in the planning of the procedures and process 
of this Tribunal it would not be appropriate to treat speed of disposition as an overriding consideration. 


K. THE ADVISORY GROUP 


Since the early planning stages the Tribunal has had the benefit of consultations between the Tribunal 
Chairman and Alternate Chairman and a group of representatives of worker and employer constituency 
organizations called the Advisory Group. The Advisory Group came together at the invitation of the Tribunal 
Chairman and met for the first time in June, 1985. A total of four meetings have been held, and the Group has 
been consulted by mail on two occasions concerning the development of the Tribunal’s Medical Roster. 

The Chairman’s purpose in organizing the Advisory Group was to provide a forum where information about 
the planning for the Tribunal could be shared with major players in the various constituencies with a view to 
keeping the constituencies apprised of the nature of the developing plans and giving them an opportunity to react 
and advise as the planning progressed. 


The forum proved to be very useful from the Tribunal’s perspective and the reaction and advice voiced in 

Group meetings has been influential in respect of many of the choices the Tribunal made as it developed its 
ures. ; 

are ed = aoe to the members of the Group, however, to suggest that the Group is in any sense responsible 
for the nature of the Tribunal as it has evolved to date. The Chairman made it clear at the first meeting that he 
did not propose a decision-making role for the Group and that the Tribunal reserved the right to finally make the 
decisions that would be required. The Chairman’s commitment to the Group was to provide full disclosure and 
to give careful and open-minded consideration to the views expressed at the Group meetings. And, indeed, it did 
not always prove possible to respond to the Group’s view. The Group will remember — certainly the Chairman 
will not soon forget — the meetings at which the idea of the Tribunal having its own in-house counsel was 
roundly rejected by all worker and employer members of the Group — one of the rare instances in the last few 
years when the worker and employer constituencies had been able to agree on any workers’ compensation issue. 
That meeting provoked a very serious review of the Tribunal counsel idea but in the end the imperatives that 
emerged in that respect from the perspective of the detailed planning convinced the Chairman and his colleagues 
that the Tribunal could not in fact be operated without the Tribunal counsel concept. It was implemented with 


apologies to the Group. 


The Group originally consisted of the following organizations and their representatives: 


Building and Construction Trades Ministry of Labour 
Council—Provincial Dr. Alan Wolfson, 
Mr. Joseph Duffy, Assistant Deputy Minister 
Business Manager Labour Policy & Programs 


Mr. Alan Rands, 


Canadian Organization of 
Small Business 
Mr. Alec Dixon 


Council of Ontario Contractors 
Association 

Mr. Murray Elgie 

Mr. Cliff Bulmer 


Employers’ Council Canadian 
Manufacturers’ Association 
Ms. Kathryn Filsinger 


Employers’ Council on Workers’ 
Compensation 

Mr. Les Liversidge 
Industrial Accident Victims 
Group of Ontario 

Mr. Brian Cook 

Mr. Alec Farquhar 


Injured Workers’ Consultants 
Mr. Nick McCombie 


Livingston International Inc. 
Mr. Wayne Mahoney 


Many of the individual representatives have, of co 
will be seen now to have different roles in the new s 


Office of the Deputy Minister 
Mr. Ian Welton, 
Policy Branch 


Office of the Ombudsman 
Ms. Niki Catton 


Ontario Federation of Labour 
Mr. Cliff Pilkey, 
President 


Small Business Branch (Advocacy) 
Ministry of Industry & Trade 
Mr. Jason Mandlowitz 


Toronto Building Trades Council 
Mr. John Kurchak 


Union of Injured Workers 
Mr. Philip Biggin 
Mr. Harold Giffening 
Mr. Constantine Parlanis 
Mr. Giuseppe Quatrale 


Workers’ Compensation Board 
Mr. Alan MacDonald, 
Vice-Chairman and 
General Manager 


urse, changed over time. And a number of those listed above 
tructures. 


L. THE TRIPARTITE INFLUENCE 


Another major difference between the old Appeal Board and the new Appeal Tribunal is the tripartite 
character of the Tribunal. It is a difference which the Tribunal’s public seems sometimes to lose sight of but the 
tripartite aspect of the Tribunal’s design has been of major significance in the Tribunal’s development to date. 

The Appeals Commissioners at the WCB sat in Panels of three but they were not tripartite Panels. Each 
commissioner had the same status and took turns chairing the Panels. 

The Appeals Tribunal consists of three categories of members: 


a) the Chairman and Vice-Chairmen chosen in part for their capacity for objective and non-partisan 
judgements, one of whom always chairs the Hearing Panel. 

b) the members representative of workers, nominated by worker organizations and chosen because of an 
acknowledged worker constituency background and their appreciation of workers’ compensation 
concerns from the workers’ perspective. 

c) the members representative of employers, nominated by employer organizations and chosen because of 
their acknowledged position within the employers’ community and their appreciation of workers’ 
compensation concerns from an employers’ perspective. 


From the beginning it was made clear to all concerned that the Tribunal valued its tripartite character and was 
intent on taking full advantage of it. The role of the worker and employer members in hearing and deciding cases 
was defined explicitly to include a recognized role at hearings and Panel-caucuses of keeping one eye on making 
sure the process was understanding and taking due account of the general issues of special interest to their 
respective constituencies. The role was also defined, however, to make clear the Tribunal’s expectation that at 
the point of decision, the worker and employer members would each remove his or her partisan hat and apply in 
good faith his own best judgement as to what was right in the circumstances of each particular case. 

It was recognized by all, that if the worker or employer members were to continue to be in fact effective and 
helpful in the decision-making process, their ultimate conclusions must not be, or be perceived by their 
colleagues to be, a partisan or politically motivated response. 

Members’ perception of issues has, of course, been shaped differently as between the worker and employer 
members — one from experiencing the workplace as a worker and the other from experiencing the workplace as 
an employer. The open and frank discussion of those different perceptions leads to a more complete Panel-wide 
understanding of the issues and their implications and thus to a better decision. 

The tripartite environment that has developed within the Tribunal has proven positive and constructive. Panel 
caucuses involve full discussion and careful, open-minded consideration of all views. Often several drafts of a 
decision will be needed before the discussion has run its course. There is, within the Tribunal, general 
satisfaction with the effectiveness of the tripartite design in the decision-making process. 

Some evidence of that effectiveness may be seen in the fact that in the 251 decisions issued during the reporting 
period there were only four dissents. 

Given the personal qualities and senior career experience of particularly the full-time employer and worker 
members, the absence of significant numbers of dissents provides some significant evidence of the Tribunal’s 
general objectivity. 

It should also be noted that the tripartite influence is not confined to the decisions in individual cases. 
Through the weekly general Tribunal meetings and through the daily contacts of the close working relationships 
that have grown up across partisan lines, the tripartite influence is pervasive at all levels of the Tribunal’s 
activities. 


M. THE TRIBUNAL’S PERFORMANCE 


I. INTRODUCTION 


The Appeals Tribunal has been a judicial entity for twelve months, but an operational Tribunal in any 
meaningful sense only for nine. The reporting period has been one of organization; of process and systems 
design and deployment; of finding and equipping premises, and of recruiting and training members and staff. It 
has been a time of discovery concerning the nature of the issues — medical, legal and human — which the 
Tribunal confronts. The period has been characterized by steady progress punctuated by occasional setbacks and 
highlighted by moments of surprising achievement. High personal commitment of Tribunal members and staff 
has been its hallmark. 

At the time of reporting, we have arrived at a point where the Tribunal is substantially in place, organized and 
equipped to provide effective and fair hearings and to deliver well-reasoned decisions, all at a rate sufficient for 


the caseload that may be expected. We have only begun to reduce the backlog of cases that resulted from the 
transition from the Appeal Board to the Appeals Tribunal, but have managed to prevent the backlog from 
increasing. It is expected that the backlog will be disposed of by the end of the calendar year, 1987. 

What follows is a summary of some of the particular highlights of the Tribunal’s performance during the 
twelve months since its creation was proclaimed on October 1, 1985. 


Il. ADMINISTRATIVE HIGHLIGHTS 


1. Order-in-Council Appointments 


One of the most important aspects of the Appeals Tribunal is, of course, its roster of Vice-Chairman, 
Employer Member and Worker Member appointments. The Tribunal and the Government conducted searches 
and the Chairman or Alternate Chairman interviewed over 100 candidates for full-time and part-time 
appointments. As may be seen from the previous section on Tribunal Members, the Lieutenant Governor in 
Council has appointed an outstanding group of individuals in all three categories, both full-time and part-time. 
To date, there have been a total of 19 full-time and 37 part-time appointments. 


2. Staffing 


As of the end of the reporting period, the Tribunal’s administrative staff complement of permanent employees 
is 76. ; 

The classification, recruitment, training and deployment of this number of staff was accomplished in the 
midst of developing from scratch the Tribunal’s administrative processes and systems to service an operational 
process which, itself, was in a state of design and development and constant change. It was also carried on while 
the physical facilities and equipment were being assembled and organized and while large numbers of files were 
being actively processed. It was an achievement, in the Tribunal’s own view, of not inconsiderable dimension. 

The achievement is particularly impressive when one considers the quality of the staff that was assembled. The 
Tribunal is committed to an institutional environment which is respectful of workers and employers and their 
rights, and which presents a receptive and friendly face. It is apparent from the informal feedback we have 
received to date that that particular goal has been largely met. The extra personal commitment of staff through 
this start-up period in every area of the organization has made it possible for the organization to rise to the many 
challenges. That commitment also speaks strongly to the success of the staffing enterprise. 


3. Premises 


The Tribunal began work in October, 1985, in temporary space made available by the WCB at 920 Yonge 
Street, Toronto. In June, 1986, it moved to permanent quarters at 505 University Avenue, Toronto. These 
quarters are centrally located a short block north of the Dundas/University subway station, close to bus and 
train stations. They are, of course, wheelchair accessible. 

The public areas are located on the seventh floor and include six hearing rooms of varying sizes and a 
comfortable reception area. Witness rooms are available to parties for private consultation while waiting for 


hearings to proceed. The seventh floor also houses the Tribunal’s workers’ compensation library which is open 
for use by the public. 


4. Computer Systems 


The Tribunal is committed in its administration to the effective use of computer technology. It considers 
computers to be of particular importance to the efficient processing, scheduling and control of its caseload. 

The Tribunal’s first initiative in this area proved unsuccessful. A computer system based on a centrally 
operated mini-computer design, was procured, purchased and installed. After a period of about four months of 
intensive efforts it proved impossible to achieve acceptable operation and the supplier suggested that it withdraw 
its equipment. The cost to the Tribunal in terms of wasted administrative resources and disruption was serious, 
but the situation was retrieved without litigation and without disbursement of any part of the agreed purchase 
price. In retrospect it is apparent that the Chairman’s push to have the Tribunal fully operational on an urgent 
basis was a major factor in this failure. 

A replacement system is being developed in conjunction with the Ministry of Labour and Ministry of 


Government Services. In the meantime, resort has been had to rented, stand-alone microcomputers and the ad 
hoc development of essential individual programs. 


5. Payroll Administration 


It has proven possible to work out an arrangement whereby the technical administration of the Tribunal payroll 
is delegated to the Ministry of Government Services (IPPEBS system). This was not a simple matter from a 
technical point of view. It was complicated by the fact that the source of the Tribunal’s payroll funds (as well as 
other funds) is not the Consolidated Revenue Fund but the WCB Accident Fund, and particularly by the original 
statutory provision which made Tribunal staff, members of the WCB Superannuation Fund. This latter feature 
has disappeared with the recent statute amendment making Tribunal staff eligible for the Government of 
Ontario pension plan. 


6. Assistance from the Ministry of Labour and the Ministry of Government Services 


The Tribunal has been able to turn to the experienced resources of the Ministry of Labour and the Ministry of 
Government Services for advice and assistance in a number of areas, most notably: the tendering and contract 
process in the acquisition of the permanent premises and of major components of furniture and equipment; the 
layout, design, and construction of permanent space renovations; the specification of the computer systems; 
budget advice; job classification advice; printing services, and advice concerning government processes 
generally. 


7. The Research and Publications Department 


The work of this Department during the reporting period is of particular interest. 


a) The Tribunal Library 


The Tribunal library, part of the Research and Publications Department, is staffed by a librarian and two 
library technicians, one of whom is bilingual in English and French. The library and most of its services are 
open to the public from 9 a.m. to 5 p.m., Monday to Friday. 


The Library’s goals include: 


— accessibility to users with various degrees of knowledge about workers’ compensation 

— service as a “‘library of record’’ on workers’ compensation issues (bringing together under one roof 
published and unpublished material which was, up to now, scattered across a variety of medical, legal, 
and government collections) 

—an acquisitions policy which reflects the information required in advocating and adjudicating workers’ 
compensation cases. 


In the first months of operation, the major achievements of the library have been to set up a basic collection 
and to maintain continuous service under difficult physical conditions at the Tribunal’s temporary premises 
and during the move to 505 University Avenue. 


The library has developed its collection of 1,200 books, reference works and government documents as well 
as 75 journal titles in major areas such as compensation law and policy, government, medicine, specific 
diseases, current technology and occupational health and safety, and labour force issues. 


A particularly successful project has been the library’s computer index system for medical and legal journal 
articles, especially those related to industrial disease and disablement in the context of work activities. By the 
end of August, some 1,000 items will have been indexed or can be retrieved under headings of current 
interest such as ‘‘chronic pain’’ or ‘‘repetitive motion’’. To make computer searches easier, a subject 
heading thesaurus is being prepared to allow cross-referencing of terms. Computer access has also been 
developed and maintained for indexed Tribunal decisions. 


The library has avoided duplication of facilities by arranging access to inter-library loan and computer 
search systems and to material in microfiche catalogue material. Internal services provided to Tribunal staff 
and members include detailed data base searches, distribution of acquisition lists, and a current awareness 
service. 


Ongoing special projects include the collection of statutory material, legislative debates and government 
reports on workers’ compensation since its introduction to Ontario more than 70 years ago. 


b) Publications 


Prior to the existence of the Tribunal, decisions of the WCB Appeal Board were neither published nor 
distributed. Essentially, a decision was only available to the worker and employer involved in a given case. 
The lack of access to decisions meant that workers, employers, and their associations and representatives 
were often unable to discover the principles which would be applied to a given case. Representatives and 
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organizations less frequently involved in compensation appeals or in smaller Ontario centres were 
particularly disadvantaged by the inability to research an issue by reviewing past decisions. And the principle 
of relative fairness — that like cases should receive like treatment — could not be addressed. 


Also. the removal of the final appeal step from within the WCB organization created the need for a method 
of jou communication between the Appeals Tribunal and the Board as to the reasons for the Tribunal’s 
decisions. If the system is to work as an integrated whole, the Board’s primary decision-making process 
must be responsive to the Tribunal’s day-to-day decisions. Because of the principle of the independence of 
the Tribunal from the Board, these communications must be public. Published written reasons are, 
therefore, the indispensable means of maintaining the essential Tribunal-Board nexus. 


For all of the above reasons the Appeals Tribunal is publishing and indexing its decisions. 


The Tribunal provided widespread free public distribution of full-text copies of all of the Tribunal’s 
decisions issued to the end of June, 1986. This was thought necessary because of the obvious significance of 
each one of the decisions during the initial period of the Tribunal’s work and of the particularly pressing 
interest of the various constituencies in the first few months as to what the new Tribunal was doing. 


As of the end of June, the policy for providing ready public access to Tribunal decisions focussed on 
‘selected’? decisions and now encompasses the following set of publications: 

Annotated Statute Index 

Decision Digest 

Keyword Index 

Numerical Index 

Workers’ Compensation Appeals Tribunal Reporter 


All of these are now available, with the exception of the Workers’ Compensation Appeals Tribunal 
Reporter. The first volume of the Reporter is due to be published in December. 


As of July 1, 1986, individuals or organizations with a particular interest have been able to purchase an 
annual subscription for a full publication service at a price of $60. This includes all of the above 
publications, plus monthly receipt of full-text copies of all significant Tribunal decisions. The Decision 
Digest, Annotated Statute Index, Keyword Index and Numerical Index are available free and are mailed out 
as they become available to anyone who has indicated an ongoing interest. 


Free copies of all publications are made available to members of the Legislature who request them, to 
libraries, and to other WCB organizations, etc. The WCB itself, of course, receives copies of a// decisions. 


The Tribunal is experimenting with another type of publication designed as a forum for discussion and 
debate of workers’ compensation matters. It is to be called the Compensation Appeals Forum, and the first 
issue is scheduled for publication in October, 1986. It will contain articles or comments from people external 
to the Tribunal offering considered criticism of the Tribunal’s decisions. It is hoped that these criticisms will 
prompt responses from the Tribunal’s public in future issues, and that the ensuing debate will assist in the 
long-term development in contentious areas of a good understanding of both the strengths and weaknesses 
of the Workers’ Compensation Act, and also in constructive development of the Tribunal’s views on 
particular issues. The idea of the Forum is a response to the frustration that various constituencies expressed 


in not having adequate opportunities to make submissions in respect of fundamental issues being dealt with 
in individual cases. 


Research 


The Research and Publications Department also provides the Tribunal with in-house research services in 
both the medical and legal areas and there has been a high level of research activity through the reporting 
period. y here research product is used by Tribunal counsel in presentations to Hearing Panels in particular 
Cases, it is, of course, also made available to the parties. Post-hearing research may be initiated by a Hearing 
Panel puzzled over some aspect of a case. Where that research turns up material that raises a crucial issue 


i on the agenda during the hearing, the parties will be advised and given a further opportunity to make 
submissions. 


Provincial Outreach 


The Appeals Tribunal has attempted to communicate an understanding of its nature and role in the 
community at large. This attempt has been made through its Outreach Programme, its publications and the 


person-to-person contacts of its Chairman, Alternate Chairman, Vice-Chairmen, Members and staff at less 
formal activities such as conferences and meetings. 
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From December, 1985, to March, 1986, the Appeals Tribunal’s Chairman and Alternate Chairman 
participated in Tribunal-organized Outreach Programmes in London, Sudbury, Thunder Bay, Hamilton, 
Windsor, Sault Ste. Marie, Ottawa and Timmins. Well over 2,000 people attended these sessions. The 
Appeals Tribunal has published a pamphlet entitled ‘‘How to Appeal to the Workers’ Compensation 
Appeals Tribunal’’. By the end of July, 1986, eighteen thousand copies of the pamphlet had been distributed 
to individuals and organizations across the province. Information about the Tribunal and its procedures has 
also been distributed through its publications, which include a Newsletter, distributed to over 1,300 
individuals and organizations, and Practice Directions as they become available. 


8. The Tribunal Counsel Office 
a) The Role Generally 


One aspect of the Tribunal’s adjudication process which proved particularly contentious was the concept of 
the Tribunal utilizing its own in-house counsel. The Tribunal has had occasion to describe the role of the 
Tribunal’s counsel in its Decision No. 24 and to justify that concept in the Technical Appendix to that 
decision. The Technical Appendix appears as Appendix B (Yellow) to this Report, and the justification for 
the counsel’s role may be seen there. The description as extracted from the body of Decision No. 24 reads as 
follows: 


The role of . . . Tribunal counsel . . . may be described briefly as follows. They take the WCB file and 
cull from it what they consider to be the relevant documents. They then prepare a draft ‘‘Case 
Description’’, setting out the background and undisputed facts and identifying the factual issues and 
any legal issues. They provide to the parties to the appeal copies of the Case Description and of the 
documents from the WCB file which they believe should be filed with the Hearing Panel. 


The parties to the appeal are invited to advise counsel if there is anything in the Case Description which 
they think needs to be amended or deleted or if there are any omissions. Any changes that the parties 
require are then made or disagreements noted. When the Case Description and the list of documents 
have been settled copies of the Description and documents are then provided to the Hearing Panel. 


In the preparation of the Case Description and the selection of relevant documents, etc., Tribunal 
counsel have no contact with members of the Hearing Panel. They act under general instructions from 
the Tribunal and where they feel it necessary to get specific instructions concerning any aspect of a 
particular case they will appear before a separate Panel of the Tribunal called a Case Direction Panel — 
a tripartite Panel like the Hearing Panel — which will provide them with those instructions. If 
contentious issues arise during the preparation of a Case Description which cannot be resolved by 
discussion between the Counsel and the parties, the parties may make representations to the Case 
Direction Panel and the matter may be resolved at that level. 


Ultimately, any unresolvable issues about the relevancy of any document or the identification or 
definition of issues, etc., will be left to be dealt with by the Hearing Panel at the first hearing. 


The Tribunal’s instructions to the Tribunal Counsel Office and to the members of the Tribunal 
concerning contact in any case between the Tribunal’s counsel and any member of the Hearing Panel 
prior to the hearing are explicit. With the exception of the documents delivered to the Hearing Panel in 
preparation for the hearing — copies of which are also provided to the parties — the Hearing Panel 
members are to have no prior communication with the Tribunal counsel about any case on which they 
sit as a member of the Hearing Panel. Any such prior contact disqualifies them from sitting as a 
member of the Hearing Panel. 


b) The In-Hearing Role 


The role of the Tribunal Counsel at the actual hearing of the case has been defined in internal Tribunal 
documents in the following terms: 


At the hearing of a case, a Tribunal Counsel Office member shall act as counsel to the Tribunal. His or 
her instructions in that role are to assist the Tribunal from a non-adversarial or partisan perspective in 
the conduct of hearings and in the clarification and probing of evidence; to present any evidence to be 
called on the initiative of the Tribunal; to help with the elucidation of the issues and evidence, and to 
defend the Tribunal’s process; all as may be necessary or desirable for an expeditious, fair and effective 
hearing. 


Cc) 


Until the end of March, 1986, Tribunal counsel attended all hearings in their entirety. Since March, Tribunal 
counsel have continued to appear at the commencement of all hearings to address the Panel concerning the 
issues involved in the case, but in only a percentage of selected cases (20%) are they participating throughout 


the hearing. 


Major Tribunal Litigation 

The Tribunal Counsel Office is supervised by the Tribunal’s General Counsel, whose responsibilities include 

advising and acting for the Tribunal in any litigation in which it may become involved. To date, the major 

litigation involving the Tribunal is as follows: 

1) Application for Judicial Review in which the applicant is alleging bias in the Hearing Panel for having 
on the eve of the hearing read submissions of Tribunal Counsel on the legal background to the case 
where the parties did not receive their copies of the submissions in time to file responses prior to the 
hearing. 

2) Application for Judicial Review in which the applicant is alleging that the Hearing Panel’s refusal to 
grant an adjournment during the course of the hearing to enable further evidence to be called 
constituted a denial of natural justice. 

The General Counsel has also proven to be a major point of contact between the Tribunal and the 

community of professional workers’ compensation advocates and lawyers. 


9. Intake and Scheduling 


a) 


b) 


Intake 


Intake is the point in the Tribunal’s process administration at which incoming appeals and applications are 
received, their category identified and the various appropriate procedures initiated. It is, as might be 
expected, a point of critical importance to the processing performance of the entire Tribunal. It is at this 
point that cases are set on the procedural rails appropriate to their nature; where special problems must 
receive early recognition, and it is here in the contact with the Intake staff that the workers and employers 
receive their all-important first impression of the Tribunal’s institutional character. 


The Intake procedures have been the subject of continuous development and adjustment throughout the 
reporting period and it is expected that the process will continue for some time. 


Scheduling 


The scheduling process whereby each month over 200 prepared cases are matched with the availability of 
each party, of each party’s representative, of the Tribunal Counsel and of the three members (full-time or 
part-time) of an appropriate Hearing Panel, and with the availability of hearing rooms, presents problems 
common to any court or adjudicative tribunal. It is, also, however, a process that must reflect the special 
characteristics of the Appeals Tribunal’s process and the special needs of its clientele. The development in 
this area of policies and procedures which are both efficient and appropriate to the Tribunal’s work has 
proven to be particularly difficult and the subject of some contention, particularly between the Tribunal and 
the representatives of parties appearing before the Tribunal. 


Most difficult has been the development of an acceptable policy concerning the establishment and 
adjournment of hearing dates. The Tribunal started out by selecting dates arbitrarily and, where the 
representatives Or parties were given at least six weeks notice of that date, refusing requests for 


adjournments except in very unusual circumstances, which did not include the convenience or conflicting 
schedules of representatives. 


The strong negative reaction to this policy from both workers’ and employers’ representatives, ultimately 
led to the adoption of a policy of arriving at a mutually acceptable date by consultation between the 
Tribunal and at least the appellant’s or applicant’s representative. This change represented, of course, a 
significant additional administrative burden in the scheduling process, but experience has satisfied us that 
the previous policy was not practicable. The adjournment policy remains, however, the same. 


10. Maintaining Uniform Standards and Consistency in Tribunal Decisions 


Up to the end of August, the Tribunal had issued 218 decisions involving a total of nine different Vice- 


Chairmen and 24 different worker and employer members, both full-time and part-time. Starting in September, 
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the Tribunal moved into a period when it will be utilizing some 57 part-time or full-time individual adjudicators 
(vice-chairmen and members) with an eventual target of 215 decisions a month. 

The Tribunal’s mandate includes the publishing of fully reasoned decisions. For this body of decisions to be 
useful in contributing to the goals of ensuring that cases decided in the future will receive like treatment to 
similar cases decided in the past, and in influencing the future decisions of the WCB, the decisions issued by the 
Tribunal must not only be sensible in their own individual context but must ultimately also make sense when 
compared one to the other. It is also necessary that Tribunal decisions be uniform in format and that they meet a 
uniform minimum standard of quality of writing and reasoning. It is also important that there develop a 
consistent Tribunal approach to such things as the kind of evidence that will be received and the nature of the 
evidence required to justify various kinds of decisions. 

The large number of cases, the large number of individuals necessarily involved in the conduct of the hearings 
and the writing of the decisions, and the fact that on every issue the Tribunal is starting from scratch, make the 
accomplishment of these goals inherently difficult. 

To deal with the difficulty the Tribunal has adopted a number of strategies: 


1. The Tribunal has been actively engaged from its inception in a general Tribunal educational process 
involving, amongst other things, the identification and discussion at weekly Tribunal meetings of 
significant issues that may be expected to arise. The purpose of these discussions has not been to arrive at 
any conclusion on such issues but to develop throughout the Tribunal an awareness of the existence of such 
issues and an appreciation of their dimension and quality. 

2. The role of Tribunal counsel in working with the parties to identify relevant issues prior to the hearing and, 
in difficult cases, assisting at hearings with the elucidation of issues, ensure that Hearing Panels will be 
aware of issues likely to be of interest from an overall Tribunal perspective. (The Hearing Panel is, of 
course, ultimately responsible for determining the issue agenda in any particular case.) The Tribunal 
counsel’s role will also ensure that Hearing Panels (and the parties) will be aware of any particularly 
relevant, prior Tribunal decisions. 

3. The Tribunal attempts through its scheduling processes to ensure that Hearing Panels have at least one 
full-time member. 

4. Training programs are provided to new Tribunal members. 

5. At the decision-writing stage, the Chairman has established a procedure where decisions are reviewed by 
the Chairman’s Office in draft form — occasionally by the Chairman himself more often by the Counsel to 
the Chairman — with a view to bringing to the attention of the Vice-Chairman and Panel any aspects of 
the draft which present a concern from the point of view of the Tribunal’s interest in consistent standards, 
non-conflicting decisions, etc. It is appreciated that this is a sensitive strategy from an administrative law 
point of view. The Chairman’s Office is careful not to intervene in any manner with respect to any 
substantive issue of fact or medical fact, and it is made very clear to all concerned, that it is the Hearing 
Panel that has the final decision on any issue of interpretation as well. The Chairman had occasion, early 
in the process, to write a memorandum to a Vice-Chairman explaining the nature of the review and its 
purpose. A copy of that memorandum, amended to ensure the anonymity of the parties may be found in 
Appendix C (blue). It will serve to illustrate the nature of this review process. 


It is important in this respect to keep the distinction between the Counsel to the Chairman and the 
Tribunal’s Counsel clear. The Counsel to the Chairman is not involved in the work of the Tribunal 
Counsel Office — she does not participate in either pre-hearing preparation or the hearing itself. The 
Tribunal is committed to the principle that a Tribunal counsel who works on the case or appears on behalf 
of the Tribunal at the hearing, must not have any post-hearing contact with the Hearing Panel except 
through an exchange of correspondence with copies to the parties. (The need for such latter exchange will 
arise in cases where the Hearing Panel finds that it needs further evidence or more submissions, etc.) 


11. Out-of-Toronto Hearings 


Beginning in February, 1986, the Tribunal has been sending Hearing Panels to Timmins, Sudbury, Thunder 
Bay, Windsor, London and Ottawa. So far, a total of 68 hearings have been held out of Toronto. 

The policy that has evolved is one of collecting prepared cases for each out-of-Toronto location and then 
sending a Hearing Panel to that community for several days to hear a number of cases. 


12. Training 


In addition to the usual training required and expected in connection with the deployment of new 
administrative staff, the Tribunal has been concerned to ensure that the Lieutenant-Governor-in-Council 
appointments — Vice-Chairmen and Members, both full-time and part-time — receive orientation and training 
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before sitting on cases. This training has involved the preparation and distribution of collections of written 
materials describing the Tribunal’s process and identifying typical issues, etc., formal training sessions of one or 
two days’ duration, and pre-assignment observation of actual hearings by incoming members. 

A two-day training session held early in October 1985, also involved Tribunal counsel and representatives 
from the worker and employer advisers’ offices, clinics, consultants and lawyers. This two-day session was 
focussed ona series of mock hearings and was intended to be botha training session and an exploration of how a 
tentatively designed adjudication process might work in actual practice. Much was learned from this session and 
the process was adjusted significantly as a result. Another two-day training session was held in December to deal 
with the December appointments and a one-day training session was held in July, following the May 


appointments. ; 
The Tribunal has also adopted the policy of having one full-time member on every Hearing Panel. 


13. Medical Roster 


The Workers’ Compensation Act provides for the creation of a roster of medical practitioners, appointed by 
the Lieutenant Governor in Council, to assist the Appeals Tribunal in cases where the issue under appeal 
involves a decision of the Board on a medical report or opinion. These practitioners are referred to by the 
Tribunal as Medical Assessors. The Tribunal found, however, that there was also a need for the Tribunal and 
Tribunal counsel to have a small group of Tribunal-appointed medical counsellors who could advise in 
connection with general medical issues, and assist, as well, in the development of the approved roster of medical 
assessors. A number of senior members of the medical profession have agreed to serve under contract as part- 
time Appeals Tribunal Medical Counsellors. 

Dr. Brian Holmes, former Dean of the University of Toronto Medical School and former Radiologist-in- 
Chief, Toronto General Hospital, has played a leading role in assisting the Chairman in enlisting the 
participation of these senior counsellors. 

The participation of these medical counsellors in respect of individual cases is confined to pre-hearing 
consultation. They are not authorized to examine workers or give evidence, nor do they communicate at any 
time with the members of the Hearing Panel. 

The process of developing a list of the medical assessors who will be authorized to examine workers and give 
reports to Hearing Panels has been a prolonged one. A list of 21 physicians with a variety of different specialties 
is currently in the process of being considered by the Ministry of Labour for appointment by the Lieutenant 
Governor in Council. 

A copy of the Tribunal’s policy in respect of the employment of medical assessors is attached as Appendix D 
(Orange). 

The Appeals Tribunal has also employed a full-time medical liaison officer to co-ordinate its relationship with 
the medical community and administer the Tribunal’s employment of medical counsellors and assessors. 


14. Practice and Procedures 


The Appeals Tribunal is entitled by statute to establish its own practice and procedure and, of course, the 
development of appropriate practices and procedures has been a major Tribunal concern since its inception. 

Different procedures have evolved for the various matters which are brought to the Tribunal. Those appeals 
which involve entitlement to compensation or the quantum or duration of benefits are referred directly to the 
Tribunal Counsel Office for preparation of the Case Description. This document which has been referred to 
previously is prepared from the contents of the,claim file received from the Workers’ Compensation Board. It 
identifies the issues involved in the appeal and provides a history of the claim and how it was treated by the 
Board. It also provides references to the relevant sections of the legislation, Board policies, and to relevant prior 
Tribunal decisions. The Case Description with copies of relevant file documents attached is distributed to the 
parties and the Hearing Panel prior to the hearing and provides the focus for the hearing itself. 

Applications dealing with employer access to worker files are determined by a Hearing Panel after receiving 
the written submissions of the parties. 

Applications concerning workers’ objections to attending a medical examination by a doctor of the 
employer’s choice are mediated by the Tribunal in an attempt to settle the matter without a hearing. If a 
settlement cannot be reached, the application is referred toa Hearing Panel. 

Applications for ieave to appeal from a decision of the Appeal Board of the WCB are considered on the basis 
of written submissions, or at an oral hearing at the request of the parties. If leave to appeal is granted, a Case 
Description is prepared by the Tribunal Counsel Office and the appeal is rescheduled for hearing. 


A series of Practice Directions have been developed outlining these procedures and these are available from 
the Appeals Tribunal upon request. 
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Ill. CASELOAD PERFORMANCE 


In analyzing the so-called backlog of any administrative tribunal, it is necessary to distinguish between the 
backlog and the workload. The workload is the work progressing as planned. The backlog is the work not 
progressing as planned. The caseload is the workload plus the backlog. 

It is the backlog which represents a tribunal’s failure to reach or maintain its production plan. 

The Appeals Tribunal’s steady-state workload goal is to dispose of 150 appeals or applications per month. 
This is what it now estimates will be required to keep even once the backlog has been disposed of. The Tribunal’s 
plan is to bring all but exceptional cases to a hearing within four months, and to render decisions in such cases 
within two months. That plan represents a normal workload at any one time of 600 cases in the pre-hearing stage 
and 300 cases in the post-hearing stage. 

As of the end of September the caseload in the pre-hearing stage totalled 7,50/ cases and in the post-hearing 
stage about 3/0. Thus, judged against the steady-state plan, the backlog at the end of the reporting period is in 
the order of 900 files. 

This is not to say that there are 900 files sitting waiting to be reached. The actual number of files simply 
waiting for the Tribunal to commence processing them was reduced, as of the date of this report, to about one 
week’s input (30 files). The backlog is to be found in slippage against the ultimate production plan at various 
stages in the process. This includes 260 pension assessment appeals which are being deliberately held pending a 
decision in the pension leading case. 

The picture may also be assessed from the production side. As of the end of September, the number of appeals 
or applications received by the Tribunal since its inception on October 1, 1985, totals 2,550. We have held 
hearings in 650 cases, in 450 of which the hearings have been completed. Final decisions have been issued in 251 
cases. 

There are, as well, 400 cases which were disposed of without a hearing. These include cases withdrawn, cases 
where the Tribunal’s lack of jurisdiction could be determined without a hearing as well as some cases involving 
worker objection to employer-arranged medical examinations under section 21 which were settled as a result of 
Tribunal mediation efforts. 

Thus, of the 2,550 cases received, 650 have been dealt with finally — either with or without a hearing — and 
310 are awaiting decision after completed hearings. In another 400 cases, the preparation is complete and 
hearings are or will be scheduled in October and November. The balance are located at various stages of the pre- 
hearing preparation process. 

The Tribunal’s plan for overcoming the current backlog of 900 cases is to bring the number of hearings per 
month up to 215 as of November, 1986, and to hold it there until the backlog is beaten. If the average incoming 
rate continues at the rate at which it appears to have levelled off — i.e., at about 150 per month — that plan will 
see the backlog disposed of by the end of 1987. The turnaround time for significant cases will be under seven 
months by July, 1987. 

The reasons for the backlog of cases are numerous and, of course, given that this is a report on the first twelve 
months of the Tribunal’s legal existence (and on the first nine months of any effective operational existence) 
none of them are very surprising. Predominant is the backlog of 1,100 cases that existed on the Tribunal’s first 
day of existence.' 

It is clear also, however, that the Tribunal’s success in not allowing the backlog to increase beyond the 
October, 1985, level is attributable in important measure to a lower intake rate overall than we had originally 
anticipated. For example we had planned to receive about 1,000 applications for leave to appeal over the first 18 
months — a rate of about 55 per month. Over our first year leave applications have come in at 34 per month (for 
a total of 400). We had also anticipated a somewhat higher number of appeals from current Hearings Officer 
decisions. 


IV. PENSION APPEALS LEADING CASE STRATEGY 


The Tribunal’s strategy of utilizing the hearing of a single appeal as a vehicle for an intensive exploration of 
the special issues and problems faced by the Tribunal in dealing with pension appeals has been the focus of some 
public attention. The nature of that strategy and the reasons for it were explained at length in the Tribunal’s 
Practice Direction No. 1, dated December, 1985. 

Final arguments in the /eading case will be delivered the week of October 13. (The evidence was completed the 
week of September 20.) The decisions will be written as quickly as possible but cannot now realistically be 
expected before January. 
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' The 617 cases actually backed up in the Appeal Board pipeline as of October 1, 1985, and another 496 cases subsequently received 
involving appeals of WCB Appeals Adjudicator decisions issued before September 1, 1985. 
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The leading case strategy has delayed 260 individual cases. It has, however, had minimal impact on the 
Tribunal’s total production figures. The cases delayed pending decision in the leading case, were replaced in the 
Tribunal’s production schedule by other kinds of cases which would otherwise not have been reached. 

Tying up five full-time Tribunal members for three weeks of extra hearings in September and another week in 
October will reduce our September/October production figures by 30 to 40 hearings. 

The June/July hearings had little impact on overall production because the delay in the appointment of 
additional part-time vice-chairmen had left full-time side members underemployed during that period. 

The hearings held to date have confirmed to the Tribunal’s satisfaction that approaching the pension issues in 
this manner was essential. The education the hearings have provided concerning the nature of the issues in 
pension assessment appeals has been eye-opening for all concerned. To have treated these cases like others and 
decided a number last winter on the basis of routine three-hour hearings or the like, would have resulted in 
decisions that would almost certainly have been wrong or even foolish. 

Asa result of these extended hearings, knowledge of the Board’s policies, practices and procedures in pension 
assessments has expanded tremendously, as has the understanding of some of the medical issues. The 
appreciation of the nature of some of the major issues is, as a result, significantly different now than it was. 

The hearings have taken much longer than originally planned, but this reflects the limitations in the earlier 
perception of the problems. The hearings have been packed full of new information and insights and they have 
progressed as quickly as the nature of the project would permit. 

In the Tribunal’s view, the strategy has been vindicated. The decision in the case remains, however, as 
portentous and difficult as ever. 


V. SUBSTANTIVE ISSUES 
1. Introduction 


In the decisions it has made and issued to the end of September, and in the cases in which decisions are in 
preparation, the Tribunal’s Hearing Panels have confronted a large number of difficult issues of first impression 
concerning the interpretation and application of the Workers’ Compensation Act. Brief descriptions of the most 
significant of such issues are presented here for the purpose both of bringing them to the attention of the reader 
and also of indicating generally the level of intellectual activity that has characterized the Tribunal’s work 
environment during the first twelve months of its life. One of the major surprises for the Chairman and Tribunal 
members in moving from the stage of speculating about the Tribunal’s role to experiencing its reality has been 
the number and the difficulty of the substantive issues which reality presented. 


2. What is an ‘‘Appeal’’ and What is the Nature of Tribunal’s Adjudicative Role 


At the outset, there was the initial question about what the word ‘‘appeal’’ was intended to mean as it was 
used by the Act in describing the Tribunal’s jurisdiction. This question was resolved in the manner described in 
the earlier section on the Tribunal’s jurisdiction. Coupled with that question, and fundamental to the nature of 
the adjudication process, was the issue as to the extent to which the Act contemplated an investigative 
interventionist role for the Tribunal as contrasted with the aloof, purely adjudicative role of a traditional 
adjudicator. The Tribunal’s conclusions on that issue in favour of the interventionist role may be seen in the 


explanation of the adjudication process set out in the Technical Appendix to Decision No. 24 attached as 
Appendix B (Yellow). 


3. Setting the Issue Agenda — The Tribunal’s Powers 


Acceptance of the interventionist investigative role carried with it, in the Tribunal’s view, the necessity for the 
Tribunal to have the final say as to the agenda of issues to be addressed in any particular case. That view of the 
Tribunal’s powers has proven to be a particularly contentious issue, with many parties resisting the proposition. 
The nature of the debate and the Tribunal’s current position on this question may be seen in the Interim Report 
issued in the pension assessment leading case, the relevant extract from which is attached as Appendix E (Grey). 


4. Finding Limits to the Requirement that the Board Have Exhausted its Procedures 


The issue-setting question was also tied in with the problem of knowing how to apply the limitation on the 
Tribunal’s jurisdiction set out in section 86g of the Act. As outlined in the earlier section on The Tribunal’s 
jurisdiction, that section of the Act prohibits the Tribunal from deciding issues in respect of which the Board’s 
procedures have not been exhausted. However, interpreted strictly, that section creates a ping-pong effect with 
workers or employers being sent back to the Compensation Board, back to the Tribunal, back to the 
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Compensation Board, back to the Tribunal, etc., to no practical purpose. The reading of the section which 
currently prevails and which was designed to ensure that the Board’s experience and expertise were not excluded 
when there was a significant role for them to play, but that the settlement of workers’ or employers’ rights were 
also not delayed unnecessarily, may also be seen in the extract from the interim decision in the leading case 
strategy set out in Appendix E (Grey). 


5. Standard of Review 


Another threshold issue which the Tribunal’s Hearing Panels continue to explore is the standard of review the 
Tribunal should be applying when it hears appeals from Board decisions of various kinds. Should it be enough, 
for example, that the Tribunal conclude that the Board’s decision was not unreasonable or not obviously wrong 
or should the Tribunal be concerned simply to ensure that the Board did not take into consideration 
inappropriate factors? In what circumstances, if at all, did the Act intend the Board to have the so-called ‘‘right 
to be wrong’’? What differences in this respect does it make depending on whether the Board was exercising 
powers expressed in the Act in discretionary terms? Is the proper question for a Hearing Panel of the Tribunal, 
what it would have done in the Board’s shoes? 

The position on this subject continues to develop as Hearing Panels encounter various categories of Board 
decisions, but at the moment the Panels are tending to interpret instructions and the powers given to the 
Tribunal by the Act — instructions and powers which are virtually identical to those given by the Act to the 
Board itself — as reflecting the intent that Tribunal panels review each of the Board’s decisions on the basis of 
asking themselves the question, ‘‘Is this decision right in our view?’’ Certainly, this is the position that has 
prevailed so far with respect to questions of entitlement. 


6. Employer Access to WCB Files in the Tribunal’s Possession 


An issue that arose immediately when the Tribunal reached the stage of starting to process actual cases was the 
question of employer access to the worker’s WCB file in the Tribunal’s possession. 

Section 77 of the Act deals at length with the worker’s general right to object to an employer having access to 
the WCB file and with the procedures whereby the Board would decide whether or not access would be granted. 
By provision in section 77, the Board’s decisions in that respect may be appealed to the Appeals Tribunal and the 
appeals to the Tribunal under that section eventually presented their own particular issues. 

At the outset, however, what concerned the Tribunal particularly was how to deal with the question of access 
to WCB files at the point in time when the file had been transferred from the WCB to the Tribunal following an 
employer’s or worker’s appeal of a substantive decision. 

If section 77 meant that requests for access to the worker’s file for purposes of the Tribunal’s proceedings had 
to be dealt with by referral back to the Board under the terms of section 77, the potential for significant 
additional delay in the Tribunal’s proceedings, for the Tribunal’s loss of control over its own proceedings and 
for the creation of confusion in the minds of workers and employers as to the independent status of the Appeals 
Tribunal were all serious. 

The Tribunal ultimately concluded that section 77 was not intended to apply to access to the file when it had 
been transferred to the Tribunal’s control. It became necessary, then, for the Tribunal to develop its own criteria 
for granting access consistent with the policy implicit in the section 77 provisions. See Tribunal Practice Note 
No. 1 for a description of those criteria. 


7. Section 21 Applications 


Section 21 of the Act deals with the obligation of an employee to submit to a medical examination by a 
medical practitioner selected by an employer. If the worker objects to such an examination, the section specifies 
that the objection may be submitted to the Appeals Tribunal for determination. Here, again, the section fails to 
specify the circumstances in which a worker’s objection to attending an employer’s medical examination ought 
to be upheld. It is apparent from the context, however, that the Legislature contemplated some grounds that 
would justify upholding the worker’s objection. It was therefore necessary to develop criteria which would apply 
in determining whether or not the employer’s right to have the worker submit to a medical examination would be 
enforced. See Decision Nos. 174 and 306. 


8. Leaves to Appeal Under Section 860 — Criteria Defined 


Section 860 extends to anyone with a final decision from the Appeal Board level of the WCB prior to October 
1, 1985, the right to apply to the Appeals Tribunal for leave to appeal. It sets out two general conditions either of 
which must be met for the application to be granted. The development of criteria for determining whether the 
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stated conditions could be said to have been met in particular cases was the subject of long Hearing Panel 
discussions and only in the last month or so of the reporting period did those criteria begin to emerge in a 


concrete form. See Decision Nos. 131 and 64. 


9. Section 15 Applications — A Major Problem 


With the creation of the Appeals Tribunal, the power under section 15 of the Act to decide whether or not a 
worker is prohibited by the Workers’ Compensation Act from pursuing an action for personal injuries in the 
civil courts of the province was assigned directly to the Tribunal. It had previously been the responsibility of the 
Workers’ Compensation Board’s Appeal Board. Sections 8 and 9 of the Act are the operative sections which 
specify under what circumstances the right of action is taken away. Section 15 is the procedural section providing 
for application to the Tribunal for decision. 

In broad terms, the civil right of action is taken away if Part 1 of the Act would provide workers’ 
compensation benefits, given the circumstances under which the worker’s injuries arose. The Act presents 
numerous serious problems of interpretation in this area but most difficult for the Tribunal — and, in the 
Chairman’s view, for the integrity of the compensation system contemplated by the Act — is the fact that section 
15 contemplates the Appeals Tribunal deciding fundamental issues concerning entitlement to benefits under the 
Workers’ Compensation Act before the Workers’ Compensation Board has had any opportunity to consider 
them. 

Under section 15, panels of the Tribunal have found themselves, for example, being asked in one case to 
determine whether a particular condition falls within the definition of ‘‘industrial disease’? under the Workers’ 
Compensation Act where the categorization of that condition as an industrial disease has never been considered 
by the Board; in another case, to decide whether a particular employer fell within the Act’s definition of a 
Schedule 1 employer in circumstances where the particular employer’s business activity had not previously been 
categorized by the Board. 

Decisions prohibiting the lawsuit and in favour of entitlement to benefits under the Act would in each case 
have put the Tribunal in the position of making the primary decision on issues that have traditionally been the 
business of the Workers’ Compensation Board and with which the Appeals Tribunal is not equipped in terms of 
expertise and resources to deal effectively at the primary decision level. Furthermore, they are the type of 
decisions which other provisions of the Act, such as section 86g, obviously contemplate should continue to be 
decided in the first instance by the WCB. 

Section 15 also presents a number of other obvious difficulties. One is the real possibility that in an accident 
situation involving more than one worker, the Appeals Tribunal may find itself considering an issue in an 
application under section 15 where one of the workers has elected to attempt to pursue a civil action while the 
same issue is being considered at the same time by the WCB upon application for compensation benefits by 
another worker. 

Also, in every case in which the Appeals Tribunal decides that the Act prevents the civil lawsuit from 
proceeding, the plaintiff worker may be expected to apply to the Workers’ Compensation Board for benefits. At 
that point the Board, in the exercise of its original jurisdiction to decide entitlement to benefits, is free to decide 
that the worker is not entitled. In such a case the worker would be left with the lawsuit having been terminated by 
the Appeals Tribunal, and with no benefits under the Act. The Tribunal would then find itself hearing the 
worker’s appeal from the WCB’s decision and having to consider on that appeal the same issue it had already 
decided in the Section 15 Application, but this time with the additional evidence provided by the Board’s 
involvement. 

The Tribunal’s Hearing Panels have devoted considerable resources to understanding these difficult problems 
under section 15 and to the development of an approach that would allow the Tribunal to perform the duties 
defined for it under the terms of the section, while at the same time finding a way to give practical effect to the 
Board’s initial decision-making prerogatives. See in particular Interim Decision No. 117. 


10. Non-Organic Chronic Pain 


A category of cases which has caused many of the Tribunal’s Hearing Panels particular difficulty is the case 
which involves disabilities alleged to be caused by what is frequently described in reports and medical literature 
before the panels as ‘‘psychogenic pain magnification’. These cases involve workers who many medical 
specialists seem to be satisfied are in fact disabled by levels of pain which cannot be explained by any discernible 
organic pathology in circumstances which are said also not to involve any category of psychiatric disorder to 
os the Board’s policy concerning compensation for psychotraumatic disabilities would apply. 

There is medical literature which indicates that the magnification is an unconscious or subconscious 
phenomenon that is outside of the voluntary control of the individual and that the pain is as real and disabling to 
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the afflicted worker as if it were indeed being generated by an organic lesion. The pain magnification is often 
said to be ‘‘caused”’ in part by the worker’s subconscious interest in ‘‘secondary gains’’ of various kinds such as 
being relieved from having to return to an unpleasant job, continuing in the invalid role as the focus of the 
family’s special concern and attention, etc., and by predisposing personality traits, cultural factors, and other 
similar matters. 

Diagnoses of psychogenic pain magnification, sometimes referred to as non-organic chronic pain, typically 
appear in relation to injuries at work which are not of serious dimension originally. The condition is alleged to 
prolong a disability far beyond the time in which the original injury ought to have healed and to have the 
potential for turning a not very serious injury into a permanent disability. 

It is apparent, moreover, that we may not be dealing here with isolated cases. Some of the evidence heard by 
various Tribunal Hearing Panels suggests that without special intervention at a very early stage, some 15% to 
20% of all low-back injuries may have this propensity. 

One of the major issues concerning entitlement to compensation benefits for disability caused by psychogenic 
pain magnification beyond the question of whether such disability does really exist, is whether or not it can be 
considered to be ‘‘work related’’. The question comes up because of the fact that the condition is often said to be 
“*caused’’ by or maintained by the influence of the secondary gain factors and other non-work-related matters 
referred to above, with the injury at work being only the triggering factor. The Act specifies entitlement for 
disability which ‘‘results’’ from accidental injury at work. 

In the reporting period, the issue arose primarily in connection with cases involving claims for temporary 
disability benefits under section 40 of the Act, but also presented itself in the Tribunal’s leading case on pension 
appeals. It is expected that substantial expert evidence will be received by the Panel in that case concerning the 
nature and legitimacy of this phenomenon and its causal connection with the accident. 

The position that finally emerges in respect of this type of case will obviously have significant implications 
both from the workers’ and employers’ points of view. 


11. Fibrositis (Fibromyalgia) 


The Tribunal had occasion to consider the current medical legitimacy of a disabling muscle pain condition 
referred to in the medical literature as ‘‘fibrositis’’ or ‘‘fibromyalgia’’. This is a condition which it is understood 
the WCB has not, in the past, recognized as being compensable. The reason for that policy was that the diagnosis 
of fibrositis was widely regarded within the medical profession as an admission by a medical practitioner that the 
muscle pain being reported could not be attributed to organic problems and was, indeed, at best a form of the 
psychogenic pain magnification referred to above — that is to say, it was ‘‘all in the patient’s head.”’ 

In one very early case a Tribunal Hearing Panel was confronted by evidence submitted on behalf of a worker 
to the effect that fibrositis was now recognized by the medical profession as an organically-caused disabling 
condition typically arising from an accidental injury. The Hearing Panel was reluctant on such a major issue to 
rely solely on medical evidence submitted from the worker’s perspective and arranged to have further expert 
evidence called. It ultimately heard testimony from eminent specialists in the field of rheumatology and in the 
study and treatment of pain to the effect that as a result of recent breakthroughs in medical research it is indeed 
now widely accepted within the medical profession that a condition — ‘‘a constellation of symptoms’? — known 
as fibrositis or fibromyalgia does exist. It is a condition which produces disabling muscle pain symptoms caused 
by organic problems — problems possibly located within the patient’s pain perception systems — which arise 
from experiencing high stress such as that often associated with an industrial accident. 

An interim decision was issued in this case granting entitlement. The written reasons have yet to issue. 


12. The Injury is the Accident 


Another major issue which the Tribunal has had to consider is the definition of the phrase ‘‘injury by 
accident”’ as used in the Workers’ Compensation Act. Board practice in Ontario has been to require any sudden 
injury to have been caused by something in the nature of an external chance event which could be identified as an 
‘“‘accident’’. Thus, in every such case, entitlement to compensation is predicated on finding some unusual or 
unexpected movement or occurrence from which the injury could be seen to flow. 

The validity of that interpretation of the phrase ‘‘injury by accident’’ was recently challenged when a 
professional dancer who suffered injury from a burst blood vessel which occurred during the course of a routine 
dance performance was denied compensation by the Board because, in its view, there had been no accident. The 
dancer applied to the Ontario Divisional Court for judicial review. (The application to the Divisional Court was 
made before the Appeals Tribunal came into existence.) 

The Divisional Court appeared to apply the definition of ‘‘injury by accident’’ approved years ago in English 
Court of Appeal and House of Lords decisions and subsequently adopted (in 1940) by the Supreme Court of 
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Canada. That definition holds that the phrase ‘‘injury by accident’’ means “accidental injury” and that any 
sudden unexpected injury is an accidental injury. The sudden unexpected injury is both an injury and an 
accident. The Court concluded in the dancer’s case that the bursting of the blood vessel was itself the accident. 

An Appeals Tribunal panel subsequently had occasion to consider that definition and to conclude that 
“injury by accident’? in the Ontario Workers’ Compensation Act means ‘‘accidental injury’’ and that, 
accordingly, in the case of any sudden unexpected injury which does arise out of or in the course of employment, 
the right to compensation does not depend in addition on there being both an injury and an accident. The 
analysis that led to that conclusion and an assessment of its implications for compensation cases may be seen in 
the Tribunal’s Decision No. 72. The Divisional Court decision on which Decision No. 72 is based is being 
appealed by the WCB. The appeal is scheduled to be heard by the Court of Appeal in September. The WCB has 
applied to the Tribunal to reconsider its Decision No. 72 for the purpose of directing a stay in its implementation 
pending the result of the Board’s appeal. A hearing of that application, at which one of the issues will be whether 
the Board has standing to make an application of this kind, is scheduled for October. 


13. Availability for Work which is Available 


An issue of some considerable importance which arises in a case now under consideration by a Tribunal 
Hearing Panel is whether the Board may reduce a worker’s temporary partial benefits because of his refusal to 
make himself available for suitable work, without first satisfying itself that suitable work is in fact available to 
the worker. 

The issue arises typically in a case where a worker, whom the Board has found to be temporarily partially 
disabled, continues to assert that he is at least for the time being totally disabled. 

A non-working partially disabled worker is entitled to full compensation benefits under section 40 of the Act 
provided, amongst other things, that he be ‘‘available’’ for suitable work. A worker who declares himself totally 
disabled is obviously not a worker who is available for any work and such a declaration has always been accepted 
by the Board as evidence of breach of that condition and, therefore, cause for reducing the worker’s benefit in 
accordance with the terms of section 40(3) — usually to 50%. 

One difficulty with the Board’s position in this respect is that the part of section 40 on which the Board must 
rely for the authority to reduce the worker’s benefit in these circumstances appears to be open to being 
interpreted as requiring the Board, before it reduces the benefit, to satisfy itself that there was suitable work 
which would have been available to the worker had he not made himself unavailable for it. The relevant part of 
the section reads ‘‘. . . available for employment which is available.’’ (Emphasis added). 

It is an issue of considerable logistical importance to the Board since the actual availability of work for a 
partially disabled worker will often be problematic and the means available to the Board for satisfying itself on 
that issue are not readily apparent. 


14. Miscellaneous Substantive Issues 


In addition to the particularly prominent issues described above the Tribunal Hearing Panels have had 

occasion to consider or are in the course of considering a number of other significant issues. These include: 

a) What are the limits to the ‘‘arising out of and in the course of employment’’ concept? This issue has been 
confronted in cases involving such things as parking-lot injuries, travel-to-work injuries, injuries during 
personal activities that are indirectly work related, injuries suffered during the personal time of ‘‘live-in”’ 
employees, amongst others. 

b) What is the nature and the limits of entitlement to compensation for non-work-related sequelae of 
compensable injuries? 

c) Are disabilities caused by work-place stress compensable under the terms of the Act? 

d) What is the essential difference between a ‘‘disablement’’ as defined in the Act and an “‘industrial 
disease’”? If, for example, rheumatoid arthritis were found to have been caused or aggravated by 
continuous intensive exposure to cold drafts, would it be a disablement or an industrial disease? 

e) What constitutes a “‘disablement”’ as that term is used in the definition of ‘‘accident’’? 

f) What is the effect on entitlement to benefits of pre-existing diseases or of pre-existing dispositions which 
enhance a compensable disability, such as: degenerative disc disease, Obesity, alcoholism, personality 
disorders, etc.? 


Are Board doctors or staff subject to being summoned to testify before the Tribunal? If so, under what 
conditions may they be, should they be, summoned? 


To what extent are procedural rulings by Board adjudicators during hearings before them subject to 
appeal to the Appeals Tribunal? 


Are the Board S policies concerning the disposition of applications for commutation of pensions 
consistent with the terms of the Act? 


Ds 


N. CHALLENGES STILL TO BE MET 


The challenges still to be faced of which the Tribunal is currently aware, include: 


. Demonstrating that the Tribunal is capable of disposing of 215 cases a month. The plan is to achieve this 
target by November and with the recent additional O.I.C. appointments we are confident that the plan is a 
reasonable one. 

. Installing a major integrated computer system successfully. 

. Delivering a sound decision in the Pension Appeals Leading Case. The issues in this case are complex, 
difficult and very significant. 

. Effecting successfully the transition in management terms from the scramble involved in the construction 
activity of these first months of the Tribunal’s creation to an efficient, effective and professional operation 
that will get the job done in a predictable fashion day in and day out. 

. Reducing the time it takes to issue a decision after the hearing is complete. 


The time it has taken panels to issue decisions following a hearing has proven surprising to all concerned. Two 
to three months has been typical and instances of five to six months are not unknown. This is not, we 
understand, unfavourable compared to other tribunals, but is not what we had expected nor is it acceptable in 
the longer run. 


The issues concerning the meaning of the Workers’ Compensation Act are proving to be rarely straight 
forward. Finding acceptable answers to those issues in a tripartite process at this stage of the Tribunal’s life 
when each interpretation has so much significance for other cases, often involved an extended process with 
many drafts and several meetings. The need to ensure consistency among various decisions emerging at the 
same time introduces a further complication. As cases repeat themselves, the process will obviously become 
easier. 


The time available during the reporting period for the Vice-Chairmen to draft decisions and to meet with their 
panels has also been more limited than planned because of the increased hearing load occasioned by the delays 
in the appointments of part-time Vice-Chairmen. 


. The Tribunal believes that it has a role in training worker and employer representatives in the Tribunal’s 
procedures and process. No progress has so far been made in addressing this role and it is hoped that 
initiatives in this direction may be possible in the near future. 

. The Tribunal is working towards the goal of being able to provide hearings in the French language. A mock 
French-language hearing of a typical Tribunal case has demonstrated that there is much to be done in the 
development of acceptable and uniform French language equivalents for workers’ compensation 
terminology. It was also evident from that experience and from informal discussions with francophone 
Tribunal members and workers’ and employers’ representatives, that training in the conduct of a French- 
language hearing will be necessary not only for Panel members but also for representatives. 


. The Tribunal also has yet to find a French-speaking member representative of workers and that deficiency 
will of course have to be remedied as soon as possible. 


. The Tribunal’s obligation to provide services in the French language is being generally met as far as 
administrative services are concerned. More attention will be paid to this, however, in the ensuing months. 
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O. FINANCIAL 
FINANCIAL STATEMENT 
The Tribunal’s Financial Statement for its first fiscal period (October 1, 1985 to March 31, 1986) is as follows: 


October 1, 1985 — March 31, 1986 


Salaries, Wages & Benefits $ 854,082.00 
Transportation & Communications 67,257.00 
Services 210,695.00 
Supplies & Equipment 112,821.00 


$1,244,855.00 


NOTE: The costs and expenses associated with the administration of the Appeals Tribunal 
form part of the administration expenses of the Workers’ Compensation Board. 


1986/87 BUDGET 


The 1986/87 Budget as approved by the Ministry of Labour in May, 1986, totals $9.8 million of which $7.6 
million is operating expenses and $2.2 million Capital Costs including furniture and office equipment and a 
computer system. 

It must be noted that the 1986/1987 budget estimates are based on caseload estimates which because of the 
lack of experience with the new appeals process are, in the nature of things, more speculative than usual. They 
were also submitted with the acknowledgement of all concerned that the Tribunal’s systems and processes are in 
an experimental stage and that adjustments might prove necessary. To the end of this reporting period the May 
estimates do appear, however, to be standing up. 

It is to be expected that once the backlog and section 860 cases have been disposed of and the cases to be dealt 
with are reduced to the estimated steady-state level of about 150 per month, the Tribunal’s operating expenses 
will be reduced. 
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PART-TIME MEMBERS OF THE TRIBUNAL 


PART-TIME MEMBERS OF THE TRIBUNAL 


Part-Time Vice-Chairmen 


Arjun Aggarwal 

Dr. Aggarwal was appointed to the Tribunal effective May 14, 1986. He is currently the coordinator of labour 
management studies at Confederation College in Thunder Bay, Ontario. He has past experience as a labour 
lawyer, labour consultant, conciliator, fact-finder, referee, and is an approved arbitrator. 


Jean-Guy Bigras 

Mr. Bigras was appointed to the Tribunal effective May 14, 1986. Mr. Bigras is a bilingual communications 
specialist, writing reports and speeches for government agencies and private public relations firms. He was 
formerly the Chief, Creative Services, General Secretariat of the National Capital Commission, and Manager of 
Information Services of the Export Development Corporation. He spent 10 years with the North Bay Nugget, 
first as a District Editor and finally as City and News Editor. 


Ruth Hartman 

Ms. Hartman was appointed to the tribunal effective December 11, 1985. She is currently in private practice with 
an emphasis on administrative appeals to provincial tribunals. She was previously counsel to the Ombudsman 
for five years. 


Joan Lax 

Ms. Lax was appointed to the Tribunal effective May 14, 1986. Called to the Bar in 1978, she has practised with 
the law firm of Weir & Foulds, with emphasis on administrative and civil law. She is currently the Assistant 
Dean, Faculty of Law, University of Toronto. 


John M. Magwood 

Appointed to the Tribunal effective December 11, 1985, Mr. Magwood was called to the Bar in 1936 and has 
been a prominent member of the Ontario Bar for over 40 years. Over the past eight years, he had been the 
chairman of the Canadian Executive Services Overseas (CESO). 


William Marcotte 

Mr. Marcotte was appointed to the Tribunal effective May 14, 1986. He is a mediator and is on the list of 
approved arbitrators with the Ministry of Labour. He teaches collective bargaining processes and educational 
organizations at the University of Western Ontario. 


Eva Marszewski 

Ms. Marszewski was appointed to the Tribunal effective May 14, 1986. She was called to the Bar in 1976 and is, 
at present, in private practice with special emphasis on civil litigation, family law, municipal law and labour law. 
She is a past member of the Ontario Advisory Council on Women’s Issues. 


John Paul Moore 

Mr. Moore was appointed to the Tribunal effective July 16, 1986. Called to the Bar in 1978, Mr. Moore is 
currently a staff lawyer with Downtown Legal Services on a part-time basis, dealing with various administrative 
tribunals. 


Marlene Philip 

Ms. Philip was appointed to the Tribunal effective May 14, 1986. Ms. Philip, during her first year at the Bar, 
supervised the immigration section at Parkdale Community Legal Services, and subsequently carried on a 
private practice for approximately seven years involving immigration law, family law and administrative law. 
She has left the practice of law and is now a poet, author and freelance writer. 


Sophia Sperdakos 

Ms. Sperdakos was appointed to the Tribunal effective May 14, 1986. She was called to the Ontario Bar in 1982 
and is currently with the law firm of Dunbar, Sachs, Appel. She was a chairperson and caseworker with the 
Community and Legal Aid Services programme at Osgoode Hall Law School. 


Susan Stewart , 
Ms. Stewart was appointed to the Tribunal effective May 14, 1986. Ms. Stewart articled with the Ontario Labour 
Relations Board and was called to the Bar of Ontario in 1980. She has been a lawyer with the Ontario Nurses 


Association for approximately four years and has participated in arbitration hearings as an advocate and union 


nominee. 


Paul Torrie 
Mr. Torrie was appointed to the Tribunal effective May 14, 1986. He is currently a partner in the law firm of 


Torrie, Simpson, practising in a wide range of litigation, administrative and corporate law. Mr. Torrie’s 
additional work experience includes community legal work with the Osgoode Hall Community Legal Aid 


Services programme. 


Peter Warrian 
Mr. Warrian was appointed to the Tribunal effective May 14, 1986, and has extensive labour relations 


experience through his involvement with the Ontario Public Service Employees Union. He currently carries ona 
consulting business with government and union clientele and has written extensively in the labour relations field. 


Members Representative of Employers and Workers: Part-Time 


Shelley Acheson 
Ms. Acheson was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 
She was the Human Rights Director of the Ontario Federation of Labour from 1975 to 1984. 


Dave Beattie 

Mr. Beattie was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 
He has 20 years of WCB experience representing injured workers or disabled firefighters in Appeals Adjudicator 
and Appeal Board hearings. 


Frank Byrnes 

Mr. Byrnes was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. He 
was formerly a police officer and has been a member of the Joint Consultative Committee on Workers’ 
Compensation Board matters. 


Herbert Clappison 

Mr. Clappison was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. 
Mr. Clappison retired from Bell Canada in 1982 after 37 years of employment with that company. Upon 
retirement, he was Director of Labour Relations and Employment. 


Claire Comeau 
Ms. Comeau was appointed to the Tribunal as a Member representative of employers effective December 11, 


1985. She has been involved with WCB claims administration at Falconbridge since 1971. Ms. Comeau retired 
from service with the Tribunal in July, 1986. 


James Connor 


Mr. Connor was appointed to the Tribunal as a Member representative of employers effective December 11, 
1985. He will be retiring at the end of 1986 froma senior personnel relations position with Stelco. 


William Correll 


Mr. Correll was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. He 


is retired from Inco, having been an employer representative on the Labour Board and on the Community 
Colleges Arbitration Board. 


George Drennan 


Mr. Drennan was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 


He has been the Grand Lodge Representative for the International Association of Machinists and Aerospace 
Workers since 1971. 
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Douglas Felice 
Mr. Felice was appointed to the Tribunal as a Member representative of workers effective May 14, 1986, and is 
currently with the Canadian Paper Workers Union. 


Mary Ferrari 
Ms. Ferrari was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. Her 
previous experience includes legal worker with the Industrial Accident Victims Group of Ontario. 


Daniel Fryzuk 

Mr. Fryzuk was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. He 
is currently self-employed as a consultant in labour relations, safety, health and accident prevention to 
employers. 


Patti Fuhrman 

Ms. Fuhrman was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. She 
was a caseworker at the Advocacy Resource Centre for the Handicapped and, more recently, was a worker with 
Employment and Immigration Canada. 


Donald Grenville 

Mr. Grenville was appointed to the Tribunal as a Member representative of employers effective December 11, 
1985. He has an extensive personnel management background with Texas Gulf Sulphur Canada and more 
recently, Canada Development Corporation. 


Roy Higson 

Mr. Higson was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 
He recently retired from the Retail, Wholesale and Department Store Union. He was the international 
representative of Local 414 for nine years and has 29 years of union experience. 


Faith Jackson 

Ms. Jackson was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 
A Nurses’ Aide at Guildwood Villa Nursing Home from 1972 to 1985, Ms. Jackson was a member of the 
Executive Board of the Service Employees International Union (SEIU) for six years. 


Donna Jewell 

A resident of London, Ms. Jewell was appointed to the Tribunal as a Member representative of employers 
effective December 11, 1985. She has been the assistant safety director of Ellis-Don Ltd. for approximately seven 
years. She managed the Ellis-Don WCB claims management and safety programs. 


Peter Klym 
Mr. Klym was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. He is 
currently employed with the Communication Workers of Canada. 


Teresa Kowalishin 
Ms. Kowalishin was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. 
She has been employed as a lawyer with the City of Toronto since her call to the Bar in 1979. 


Allan MaclIsaac 

Mr. Maclsaac was appointed to the Tribunal as a Member representative of workers effective December 11, 
1985. He has recently retired from the senior position of business manager and financial secretary, in Iron 
Workers Local 721. 


Martin Meslin 

Mr. Meslin was appointed to the Tribunal as a Member representative of employers effective December 11, 
1985. He has over 30 years of experience in running his own business in the printing industry. He was a lay 
member of the Ontario Legal Aid Plan Appeals Committee. 
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John Ronson 
Mr. Ronson was appointed to the Tribunal as a Member representative of employers effective December 11, 


1985. He has an extensive background in personnel development at Stelco. 


Frank Sampson 
Mr. Sampson was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. 


He is currently a workers’ compensation officer of the City of Windsor. 


E.A. (Ted) Seaborn 
Mr. Seaborn was appointed to the Tribunal as a Member representative of employers effective July 1, 1986. His 


previous experience includes Chairman of the Brampton Planning Board for more than 12 years. 


Ken Signoretti 
Mr. Signoretti was appointed to the Tribunal as a Member representative of workers effective July 1, 1986, and 


has served on the Labour Council of Metropolitan Toronto as Vice-President since 1975. 


A-4 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


CHAIRMAN’S FIRST REPORT 
APPENDIX B 


TECHNICAL APPENDIX TO DECISION NO. 24 


ae - 


. * a li as 
7 A 7 : | | 
fed aon Lee ag" 


if ee ae 


J Oe eth 1 MD AY 90 (eee 


@ 
aw 
a ~ 
i a 
_/, 7 ’ 
_ Les] 
p<, af | 


INTERIM DECISION NO. 24 


TECHNICAL APPENDIX 
Explanation of the Tribunal’s Adjudication Process 


The assumption at the root of the Tribunal’s process design is that the ‘‘appeal’’ function contemplated for 
the Appeals Tribunal by the revised Workers’ Compensation Act is not an ‘‘appeal’’ in the traditional sense of 
the term but is, rather, a process of rehearing. It is a process in which, in reviewing the issues relevant to an 
appeal, the Tribunal is mandated to consider again the same evidence considered at the final WCB appeal level 
and to hear new evidence, including, in appropriate cases, evidence obtained by the Appeals Tribunal on its own 
initiative. 

This perception of the Appeals Tribunal’s role is derived in the first place from the historical tradition in 
Ontario where each level of the ‘‘appeal’’ processes in workers’ compensation matters since the introduction of 
the Workmen’s Compensation system in 1915 has typically been, in whole or in part, a rehearing process. The 
WCB Appeal Board, which the Appeals Tribunal replaces and whose powers it has largely inherited, dealt with 
appeals by rehearing cases, with appellants and sometimes respondents typically testifying and/or calling other 
witnesses, and the Board initiating its own investigations, particularly with respect to medical issues. 

The intention of the legislature in this respect may be seen from the fact that the Act’s instructions to the 
Appeals Tribunal concerning the basis of its decisions are identical to the instructions to the Workers’ 
Compensation Board concerning the basis of its decisions. In each case the decisions are to be made ‘‘upon the 
real merits and justice of the case’’. See Section 86m which makes Section 80 applicable to the Tribunal as well as 
to the Workers’ Compensation Board. 

That the Tribunal’s role is to rehear cases in the above sense may also be seen from the fact that as part of its 
adjudicative role the Tribunal has been given explicit investigative and issue-agenda setting functions not usually 
found in standard adversarial systems of adjudication. 

In the revised Act, the investigative function for the Appeals Tribunal is clearest with respect to the medical 
evidence. Section 86h provides for the appointment by the Lieutenant-Governor-in-Council of a roster of 
medical practitioners. From that roster of practitioners the Appeals Tribunal ‘‘may obtain the assistance of one 
or more of them in such a way and at such time or times as it thinks fit, so as to better enable it to determine any 
matter of fact in question in any application, appeal, or proceeding.”’ 

In addition to that general mandate, the Act gives the Tribunal the power to authorize the Chairman or a 
Vice-Chairman to enquire into appeals to decide whether or not the worker involved should submit to a further 
examination by one or more of the medical practitioners on the appointed roster. 

That the investigative function of the Tribunal is intended to extend beyond the medical question is 
demonstrated, in part, by the fact that the Appeals Tribunal has been given many of the same general 
investigative powers as the WCB itself. These include the power to enter into any premises where work is being 
done by a worker to inspect and view any work material, machinery, appliance, or article found there and to 
interrogate any person. 

The Tribunal’s instructions to base its decisions upon the real merits and justice of the case also anticipate an 
investigative and issue-setting function as a necessary adjunct to the Tribunal’s hearing and adjudication role. 

The need for the Tribunal to have an investigative and issue-setting function as part of its adjudication role 
also arises implicitly from two of its particular operating circumstances. One of these operating circumstances is 
the fact that the Tribunal’s cases inevitably involve, in one way or another, claims against a ‘‘public’’ fund. The 
other circumstance is that there are routinely no persons responding to the applications or appeals the Tribunal is 
called upon to decide. 

The unique circumstance of the routine absence in Tribunal proceedings of any respondent to an appellant’s 
or applicant’s case, arises because, (1) in the majority of injured workers’ appeals the employer does not appear 
(This is either because he elects not to, or because he has disappeared — gone out of business, become bankrupt, 
etc.); (2) in all employer assessment appeals there appear to be no natural respondents, and (3) the WCB does not 
appear in any case to defend its own decisions. The routine absence of respondents is a circumstance which 
undermines for the Tribunal a number of important assumptions about traditional adjudication processes. 

To say that the decisions of the Appeals Tribunal involve claims against a public fund is not, of course, strictly 
accurate. The Accident Fund is not a public fund in the ordinary sense of the word since only employers 
contribute to it. It is public, however, in the sense that it is made up of financial contributions imposed by law on 
a large number of unrelated organizations or individuals. The interest of those various organizations and 
individuals are at stake in every case heard by the Tribunal, since, ultimately, the volume of claims against the 
fund determines the amount of contribution for which they will each be assessed. Furthermore, as Professor 
Weiler has noted in the report which preceded the creation of this Appeals Tribunal, excessive claims against the 
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accident fund are also contrary to the interest of workers generally and of the public at large. From a long-term 
perspective, profits diverted from an employer’s enterprise to pay unnecessary or excessive compensation 


assessments either reduce the amount available for wages and benefits or increase the costs of goods and 


services. aw 
The fact that the interests of employers, of workers in general, and of the public, in ensuring that the accident 


fund is not unfairly or unnecessarily charged are routinely not represented by any person appearing before the 
Tribunal, imposes special responsibilities on the Tribunal. And, even in cases where both the worker and 
employer are represented there is no guarantee that the interests of the fund will be represented. Very often, for 
example, the employer will only be interested in asserting the right to have the cost of the compensation award 
transferred in whole or part to the Second Injury Enhancement Fund — a means of sharing the cost implications 
of the award amongst all members of the fund. 

The implications for the Tribunal of the constant presence in the cases which it hears of unrepresented 
interests may be seen from the following simple illustration. 

Consider the common case of a compensation claim that has been refused because the WCB did not believe 
the injury occurred at work. The worker appeals to the Tribunal and the employer chooses not to contest the 
appeal. It is not, we think, possible to argue that because the worker’s assertions are uncontested, the Tribunal 
must merely accept them. In analysing the Tribunal’s role and determining the appropriate process we have had 
to recognize that before allowing such an appeal the Tribunal would have an obligation to the public — to the 
Accident Fund — to satisfy itself that the claim was in fact well founded. That obligation would require the 
Tribunal to be active in the determination of the issue agenda and in considering and pursuing the need for 
further investigations. 

In the example cited, and potentially in most cases to some degree, the responsibility arising from the presence 
of unrepresented interests, requires for the Tribunal not only an investigative and issue-setting role during the 
preparation for the hearing, but also an interventionist role in the conduct of the hearing. 

It could be argued that the Workers’ Compensation Board ought to appear by counsel and itself defend its 
decision in each case. If the Board were to appear before the Tribunal to put the case for the ‘‘public’’ interest, 
the Tribunal could revert to the classic, aloof role of the traditional adjudicator. 

The WCB, however, has taken the view that it does not intend to be involved in the defence of its own 
decisions at the Appeals Tribunal. There are current indications that in special circumstances where the Tribunal 
is addressing seminal policy or jurisdictional issues the Board may decide to appear in support of particular 
policies. The Board has also indicated a willingness to provide Tribunal hearings with any information or 
background that a panel may need in addressing any policy questions in any case. But in the majority of cases, 
particularly in those in which the appeal will turn on individual factual or medical issues, the WCB does not 
intend to appear in defence of its decisions. And the Tribunal shares the WCB’s view that it would be 
inappropriate for the Board to appear before the Appeals Tribunal in defence of its own decisions on individual 
factual or medical issues. Such an appearance would be comparable to a judge appearing before an appeal court 
to defend his or her own trial decisions. 

The Tribunal’s investigative and issue-setting functions are also implicitly mandated by the non-adversarial, 
bureaucratic tradition in the determination of rights in Workers’ Compensation matters. In 1915, the subject of 
compensation for industrial injuries was removed from the adversarial system and from the jurisdiction of the 
courts and became, in effect, a no-fault insurance scheme. The relationship of the worker to the WCB process 
became one of insured to insurer rather than one of plaintiff to court. At the Workers’ Compensation Board, 
workers are not expected to define their rights or prove their cases. The workers bring the injury to the Board’s 
attention and the Board identifies and defines the right to compensation and does the investigation necessary to 
answer the questions which the Board identifies as relevant. Under the Workers’ Compensation system rights are 
not supposed to be dependent on a worker’s or employer’s own advocacy skills or on access to skilled 
representatives. 

The representation of workers and employers in the Board’s processes by representatives or advisers has, of 
course, in fact emerged — as a matter of common practice — as a means of facilitating the progress of the case 
through the Board’s procedures and increasing the confidence of workers and employers that the Board is in fact 
hearing and understanding their position, It remains, however, a fundamental feature of the system that 
representation 1s not necessary — that the worker’s and employer’s rights are not being determined in an 
adversarial process. If that be true of the Workers’ Compensation Board’s process it must also be true of the 
Appeals Tribunal’ process. The Tribunal is designed to be a component of the same system and must be 
committed, in this panel’s view, to the same theory of adjudication. Thus if a worker presents an appeal on an 
obviously incomplete case, in our opinion the Appeals Tribunal cannot be in the position of saying, ‘‘too bad, if 


only you had known more about it’’. The Tribunal must have the power to intervene and deal with the case — as 
the Act instructs — on its true merits. 
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In short, the investigative and issue-setting functions of the Appeals Tribunal are an adjunct to its hearing and 
adjudication role which are explicitly and implicitly mandated by its Act. 

In designing a process to accommodate these investigative and issue-setting functions, the Tribunal has been 
very concerned to ensure that those functions are kept separate from its decision-making role. A decision- 
making body which has an investigative and issue-setting role is in danger during its investigative or issue-setting 
activity of developing a bias — a fixed disposition concerning the nature of the case and the desirable outcome. 
In assessing evidence presented at a hearing or in considering arguments of partisan counsel, it may be unable to 
effectively shake that bias. Sensitivity of our courts to this particular danger may be seen in the practice that has 
arisen with respect to pre-trial procedures wherein judges engaged in a pre-trial consideration of cases are 
precluded from participating in the adjudication of the case. 

The employment of Tribunal counsel and the utilization of special case direction panels are designed to allow 
the Tribunal’s investigative, issue-setting functions to be pursued while ensuring the necessary degree of 
objectivity and detachment on the part of the actual decision-makers. 

The Tribunal counsel concept also provides the Tribunal with an appropriate mechanism for culling the WCB 
files and excluding from the hearing process any documents or materials that are irrelevant or unfairly 
prejudicial. The Tribunal is committed, as one might expect, to the adjudicative principle that in respect of any 
issue relevant to his or her concerns, a party to an adjudicative hearing must receive an appropriate opportunity 
to clarify, test or challenge any information or evidence which the adjudicators receive. Accordingly, interests of 
efficiency as well of fairness require that Hearing Panels not receive any unnecessary or irrelevant material or 
information. 

The WCB file is a chronological collection of paper generated in the course of a worker’s association with the 
Board. Files a foot thick are not uncommon. The Tribunal’s counsel is able to comb through those files and, 
with the assistance of the parties and their representatives and under the general supervision of case direction 
panels, to identify that part of the information or material which is, in fact, relevant, and to prevent the Hearing 
Panel from seeing any irrelevant or unfairly prejudicial material. 

Finally, the existence of Tribunal counsel and of case direction panels provides a structure for an appropriate 
pre-hearing process in which in advance of the hearing the issues can be defined, the areas of agreement as to 
facts and law settled and the outline and dimensions of the evidence to be called, identified. That is a process 
which is essential not only to the efficiency of any adjudicative tribunal’s operation and of any hearing but also 
in the long run to the quality of an adjudicative tribunal’s decisions. In the circumstances of this Tribunal where 
there is typically only one party to a proceeding, if there were no one playing the role of Tribunal counsel it is 
difficult to envisage how that pre-hearing preparation process could be accomplished by this Tribunal without 
raising concerns of apprehended bias in the Tribunal’s decision-making process. 


DATED at Toronto this 27th day of March, 1986. 


SIGNED: S.R. Ellis, B. Cook, R. Apsey. 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 
MEMORANDUM 


ne: Vice-Chairman XXX 
FROM: S.R. Ellis DATE: XX, 1986 
RE: XX X—Decision No. XXX 


I am writing to you concerning your draft decision in the above case. 

I appreciate that any communication between the Chairman of the Tribunal to a Vice-Chairman acting in the 
role of the Chairman of a Hearing Panel concerning the Panel’s proposed decision in a particular case, is 
implicitly a matter of general concern from an administrative law point of view. I have chosen to put these 
communications in writing rather than talk to you informally in order to provide a record of them and to make 
them as clear as possible. 

Accommodating the independence of Hearing Panels to the Tribunal’s commitment to building a coherent 
and consistent body of decisions which will serve in future as a guide to the like treatment of like cases is an 
obvious problem when one considers that the Tribunal is faced with a statute which has not previously been 
interpreted by a judicial or quasi-judicial body which has given reasons for its interpretation of the Act; the 
Tribunal’s adjudication process is novel, and the Tribunal is relying for its decisions on about 22 part-time or 
full-time Vice-Chairmen, and approximately 40 part-time or full-time members, none of whom have had 
previous adjudication experience in the compensation field. Maintaining reasonably uniform Tribunal standards 
of decisions and of the decision-making process under these circumstances is an obvious problem. 

The Tribunal is a specialized institution whose decisions are intended to be influential in the development of 
policy and process in the worker’s compensation field. It cannot be viewed as simply an administrator of a large 
number of independent and unrelated adjudicators. 

In these circumstances, it has been my view that the Tribunal Chairman’s Office has a duty to review proposed 
decisions for the purpose of providing individual panels with the following: 


1. Information about potential inconsistencies with other Tribunal decisions. 

2. Information about compensation law which the Panel has not considered but which is known to the 
Chairman’s Office and which appears to be relevant and which other Panels may have considered or be 
considering in other issues of a similar nature. In some cases, if this information is especially significant to 
the decision, it will be appropriate for the Panel to send this information to the parties and to invite further 
submissions. 

3. Identification of apparent problems with the completeness, clarity or logic of reasoning which may be 
disclosed by reading the proposed decisions. 

4. Information and advice about apparent shortcomings in the adjudication procedure or process described 
or reflected in the proposed decision. 

5. Identification of apparent shortcomings in the evidence base for any decision of fact or medical fact, which 
a reading of the proposed decision may disclose. 

6. Instructions concerning the format of the decision. 


In this process the Chairman is not, of course, entitled to express to a Vice-Chair or Panel a personal opinion 
as to what the decision on any substantive issue ought to be. Decisions on substantive issues are the Hearing 
Panel’s to make without interference from anyone. 

I hope you will agree that a Chairman’s observations within the limits described above are not inappropriate, 
and that the following observations about the proposed decision are within those limits. 

In the first place, I share the concern that the Panel has not had the benefit of any argument in support of the 
WCB’s interpretation of Section XXX. 

Given that it could result in a substantial revision of all the... 

. . . the acknowledgment in your draft that the Panel does not know the reasons for the Board’s apparent 
reading of Section XXX identifies what I think many people would view as a significant deficiency in the 
information base that reasonably ought to be required for a decision as to the meaning of such a Section. 

The failure to acknowledge that there is another way to read the section also, in my view, opens the reasoning 
to fair criticism. The reading outlined in the memorandum of the Counsel-to-the-Chairman is, arguably, as 
“clear”? a plain-meaning interpretation of the section’s wording as the one you have accepted. It would 
strengthen the decision to acknowledge the other possibility and explain explicitly why it is right to conclude that 
the Legislature intended whatever interpretation the Panel thinks is right. To base the decision on the conclusion 
that the plain meaning of the wording is ‘‘clear’’ when it is not obvious that it is, leaves the decision vulnerable. 
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| would suggest that the WCB be given an opportunity before the decision is finalized to provide the Panel 
with any information it may have as to what the Board’s interpretation generally of Section XXX is and why that 
interpretation was adopted and any submissions it might like to make as to why that was a proper interpretation 
of the section. 

The worker and the employer or their representatives would, of course, have to receive copies of any 
communication between the Panel, Tribunal counsel and the WCB in this respect and be given such opportunity 
as either may request to challenge or respond to the WCB’s information and submissions. 


cc: Counsel to the Chairman. 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


Policy Concerning the Authorized List of Medical Practitioners 


INTRODUCTION 


The Workers’ Compensation Act was substantially revised in 1985, and one of the major reforms was the 
creation of an external Appeals Tribunal. The Appeals Tribunal is a new organization that came into existence 
on October 1, 1985. It is separate from and independent of the WCB. Its role is to hear appeals from decisions of 
the WCB. 

The Appeals Tribunal has been given the power to initiate further medical investigations if it thinks it is 
necessary in order to determine any medical question at issue on an appeal. Such investigations, including 
further examination of a worker, may, however, only be referred to qualified medical practitioners on a list of 
authorized practitioners appointed by the Lieutenant Governor in Council (the provincial Cabinet). 


THE APPOINTMENT PROCESS 


Under the terms of Section 86h of the Act, appointments to the authorized list can be made only after the 
views of ‘‘representatives of employers, workers and physicians’’ have been requested and considered. 

Medical practitioners identified by the Appeals Tribunal as candidates for appointment to its authorized list 
will be asked to allow their names to be entered in the appointment process. The names of those who agree to 
stand for appointment together with their professional resumes will then be circulated to the members of the 
Tribunal’s Advisory Group which is composed of organizations representative of workers and employers. The 
views of “‘representatives of physicians’’ will have been obtained through the offices of the Tribunal’s Medical 
Counsellors prior to a medical practitioner being asked to stand for appointment. 

The views obtained from the Advisory Group will be considered by the Tribunal in determining whether or not 
to proceed to recommend to the Government the appointment of any particular practitioner. The names of 
practitioners recommended for appointment will be forwarded to the Minister of Labour with resumes and a 
summary of any views concerning any appointment which have been received from the Advisory Group or from 
the profession through the Medical Counsellors. 

The Tribunal’s recommendations will be processed through the government’s own appointments process and 
the government, of course, has the discretion not to accept any particular recommendation. 

Appointments will be confirmed by Order-in-Council approved by the Cabinet and will be for a three-year 
term, subject to renewal. 


SERVICES TO BE PROVIDED 


Practitioners on the authorized list will be asked to assist the Tribunal in a number of possible ways. Typically, 
they will be asked to examine a worker, study the medical reports of other practitioners, and give their opinion 
on some specific medical question. Practitioners specializing in a particular field might be requested to assist in 
educating the Tribunal or one of its Hearing Panels in a general way about some medical theory or procedure. 
Or they might be asked for an opinion as to the validity of a particular medical theory which a Hearing Panel has 
been asked to accept, or to comment on the representative nature, quality or relevancy of a selection of medical 
literature that the Tribunal may have been asked to consider. 

The opinions will normally be sought in the form of written reports containing the history, observations, and 
test results on which the opinion is based. Copies of the reports will be made available to the worker, employer 
and the WCB, and references will be typically made to the report in the Tribunal’s reasons for its decisions. 

It is expected that a written report will normally be sufficient, and attendance at the hearing of the case in 
question will not be required. On occasion, however, it will be apparent that a Hearing Panel must have the 
Opportunity to question the practitioner for purposes of clarification and explanation of the opinion, if it is to be 
able to decide the medical issue with confidence. In those cases, the practitioner will be asked to appear at the 
hearings and give oral evidence. On those occasions, the participating parties, as well as the Hearing Panel, will 
be given the opportunity to discuss the opinion with the practitioner. 

Where the practitioner is asked to attend the hearing, every effort will be made to minimize the inconvenience 
and the impact of the practitioner’s usual schedule. Special compensation for attendance at hearings will take 
account of the schedule disruption associated with such attendance, the fact that appearances at Appeals 
Tribunal hearings impose an extra burden on most physicians by reason of their unfamiliarity with the process, 
and the fact that some preparation time will usually be required. The tariff arrangements that apply generally to 
the services described in this paper are set out below. 


CONFLICT OF INTEREST RULES 


Because of the commitment of the Appeals Tribunal to maintaining both the reality and the appearance of 
independence from the WCB, consideration had been given in the development of this policy to the possible need 
for imposing on practitioners appointed to the authorized list a restriction against accepting consulting work 
from the WCB. The practicalities of the situation, however, have convinced the Tribunal that such a restriction 
would be too costly in terms of the number of experienced practitioners who would be thereby lost to the 
Tribunal’s service. Accordingly, the only restrictions that will apply are those that are specified in the Act itself. 
The Act provides that without the written consent of the parties, practitioners shall not be asked to assist the 
Tribunal where they or any partner of theirs have, (i) examined the worker whose claim is the subject matter of 
the application, appeal or proceeding, (ii) treated the worker or a member of the family of the worker, (iii) acted 
4s a consultant in the treatment of the worker or, (iv) acted as a consultant to any employer involved in the 
application, appeal or proceeding. 

Acting as a consultant for the WCB in respect of the claim in question would, of course, also preclude a 
practitioner from being retained by the Appeals Tribunal to provide assistance in that case. 


AMOUNT OF WORK CONTEMPLATED 


The appointment to the Appeals Tribunal’s authorized list of practitioners would not constitute any guarantee 
of any referrals. Although it is not the Tribunal’s intention to appoint excessive numbers of practitioners, there 
will be a number appointed in each specialty, and where practicable in each of the Province’s major centres. And 
it is not possible at this stage of its development for the Tribunal to do more than estimate its likely 
requirements. 

Appointed practitioners may be assured, on the other hand, that the Tribunal’s demands on their time will not 
in any event be excessive. The Tribunal would not expect it to amount in any individual practitioner’s case to 
more than two or three referrals a month. 

The Tribunal will require assurances from practitioners who allow their names to stand for appointment, that 
the Tribunal’s references will be given special priority in their schedules. The workers the Appeals Tribunal will 
be dealing with will, in the nature of things, have experienced an already excessively prolonged process since the 
injury occurred, and the Tribunal is committed to minimizing as much as possible the delays associated with the 
appeal process. 


FEES 


The fees paid for the services of practitioners on the authorized list will duplicate the WCB’s policies. As of 
March 31, 1986, we understand that the WCB’s Schedule of Benefits for Physicians’ Services will be about 132 
per cent of the OHIP Schedule (which is slightly ahead of the OMA’s 1985 schedule). Future changes in the 
WCB policy will be tracked by the Tribunal. The Tribunal will also apply the WCB’s policies concerning 
different categories of consultations with adjustments to the consultation fee in the Schedule of Benefits based 
on whether the consultation can be fairly characterized as ‘‘Standard’’, ‘‘Extensive’’ or ‘“Complex’’. 

For appearances at Tribunal hearings, the Tribunal will pay a range of $75 to $150 per hour of preparation 
time or actual interference with the practitioner’s schedule, up to a maximum of $350 to $750 per day of hearing, 
depending on the practitioner’s qualifications and the nature of the appearance. Reasonable travelling and 


accommodation expenses will also be paid. The Tribunal proposes to experiment with telephone attendances and 
video-taped evidence. 


MEDICAL SERVICES LIAISON OFFICER 


The Tribunal will employ a Medical Services Liaison Officer who will co-ordinate referrals, expedite reports, 
arrange for hearing attendances, administer accounts, etc. 


D-2 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


CHAIRMAN’S FIRST REPORT 
APPENDIX E 


EXTRACT FROM TRIBUNAL’S INTERIM REPORT 
IN THE PENSION APPEALS LEADING CASE 


cd a 


we 7 
a 


SETTING THE ISSUE AGENDA 


he 


The submissions at the pre-hearing conference concerning the substantive issues properly before the Hearing 
Panel in this case raise another threshold question: What determines in a particular case the issues which the 
Appeals Tribunal must hear and decide and those which it may not? This question has been the focus of 
much internal attention by this Tribunal since its inception. 

The submissions by the parties and others on what the issues to be considered in this appeal could or could 

not be, suggested various theories of issue definition. 

One such theory is that the issue agenda is entirely in the hands of the parties in the sense that if the parties 

do not put any particular question in issue, it is not open to the Tribunal to do so. 

Another theory seems to be that the issues to be considered are limited to those explicitly addressed by the 

Appeals Adjudicator’s decision. On that theory, if the Appeals Adjudicator fails to deal with an issue, the 

Tribunal is required to ignore it as well, even though it may have been raised explicitly by one of the parties 

during the Appeals Adjudicator’s hearing. 

Still another proposition is that the Tribunal cannot go beyond the issues explicitly identified and defined by 

the parties or their representatives during the Appeals Adjudicator proceedings. The employer submitted, 

for instance, that the fact that the worker’s representative had argued before the Appeals Adjudicator that 
the August, 1983, assessment of 30% for the back and 2% for the thumb was the ‘‘correct assessment’’, 

prevented the Appeals Tribunal from considering the possibility of a pension entitlement higher than 30% 

plus 2%. The worker’s representative has indicated, however, that in this appeal it is the worker’s intention 

to argue that a 100% pension is appropriate. 

There are a number of particular factors which must be borne in mind in considering how the issue agenda is 

to be determined in an appeal to this Tribunal. These include the following: 

a) The Workers’ Compensation Act gives to the Appeals Tribunal the same basic instructions it gives to the 
WCB, viz: to base its decisions ‘‘upon the real merits and justice of the case’’; not to be bound by ‘‘strict 
legal precedent’’, and to give ‘‘full opportunity for a hearing’’. (See Sections 86m and 80.) 

b) The Act also gives to the Tribunal the identical power it gives to the WCB of ‘‘determining’’ a number 
of specific issues — including the issue of particular interest in this case, viz., ‘‘the degree of diminution 
of earning capacity by reason of any injury’’. (See the reference in Section 86g(1) to Section 75(2).) 

c) There is ample judical authority for the proposition that workers’ compensation legislation is to be 
regarded as remedial legislation and interpreted broadly and non-technically from the point of view of 
facilitating the expeditious and fair treatment of injured workers’ claims. 

d) The compensation system of claim determination is not an adversarial system. Compensation claims 
were removed from the adversarial system in 1915 and, since then, it has been a no-fault insurance 
system where the relationship of a worker to the system is not one of a plaintiff to a court, but one of an 
insured to an insurer. The insurance scheme analogy can be pushed too far as it does not take account of 
the rights that have been extended to employers to participate in particular proceedings, but at the very 
least it is apparent that the rules and traditions of the adversarial system can be at best of only persuasive 
authority in the development of this Tribunal’s process. 

e) The non-adversarial nature of the system is demonstrated, and the issue-definition process complicated, 
by the typical presence in compensation proceedings of unrepresented interests. In worker appeals to 
this Tribunal it is commonplace for employers not to appear at all. Usually they elect not to come, but 
not infrequently — particularly in the construction industry — they simply do not any longer exist. 

f) When employers do appear it is often for the purpose, in whole or in part, of achieving a transfer of 
responsibility for the costs of the claim from themselves to all employers who contribute to the accident 
fund. This is accomplished through having the cost of the claim, or part of it, charged to the Second 
Injury Enhancement Fund. The interests of the other employers in such a transfer are never represented. 
On all appeals by employers of the Board’s employer assessment decisions, workers do not appear and 
the opposing interests of other employers are, again, never represented. 

g) The WCB itself does not ordinarily appear in defence of its decisions of policies. 

h) The non-adversarial nature of the system is also evidenced, and the process of issue-definition further 
complicated, by the nature of the representation of parties who do appear. In compensation systems it is 
a tradition — and an article of faith — that the process must accommodate the effective participation of 
workers or employers who are unrepresented or who are represented by non-professional 
representatives. Professional representation — by worker or employer advisers or consultants, 
experienced in compensation advocacy — is, of course, increasingly common. But workers regularly 
appear before this Appeals Tribunal without any representation or represented by a priest, a relative, an 
alderman, an M.P.P., etc. Employers when they do appear are more often than not represented by staff 
members such as personnel managers who typically do not have compensation advocacy experience. 
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i) Absent from the process of party-determination of issue in appeals to this Tribunal is the discipline 
imposed in the courts by the concept of costs. In this Panel’s view, the Appeals Tribunal’s power to 
award costs is problematic. With the availability of free representation for workers from the Office of 
the Worker Adviser, legal services clinics, and the Legal Aid Plan, there is virtually no cost exposure to a 
worker in bringing an appeal, or defining issues. The same is now true with respect to employers — 
represented by the Office of the Employer Adviser. 

Taking the foregoing factors into account, and for reasons that are set out at greater length in the Technical 

Appendix to the Tribunal’s Interim Decision No. 24, the Appeals Tribunal has concluded that its 

adjudicative role includes investigative and issue-setting functions that are more intrusive than is usual in 

traditional adjudicative systems. In particular, it has concluded that it has the jurisdiction and the duty to 
determine itself the agenda of issues that must be considered in any particular appeal. 

The Tribunal’s power to determine the issues it will consider is, of course, limited by the terms of Section 

862(2). That Section reads as follows: 


(2) The Appeals Tribunal shall not hear, determine or dispose of an appeal from a decision, order or 
ruling of the Board unless the procedures established by the Board for consideration of issues respecting 
the matters mentioned in clause (1)(b) or (c) have been exhausted, and the Board has made a final 
decision, order or ruling thereon. 


Section 86g(2) is not without its difficulties in application. Construed strictly, it has the potential for 
creating a process in which workers and employers would be bounced back and forth between the Tribunal 
and the Board to no practical purpose. Take, for purposes of illustration, an absurd instance. An Appeals 
Adjudicator decides that as of — say — January 10, 1984, a worker has recovered from his temporary 
disability. The Adjudicator confirms discontinuation of compensation on that date. The worker appeals to 
this Tribunal. 


. The Tribunal’s right to hear the appeal under the terms of Section 86g(2) is clear since the Board’s 


procedures for considering the issue of entitlement as of January 10 have been exhausted. However, if the 

Tribunal allows the appeal, Section 86g(2) could be construed as limiting it to deciding only that on January 

10, 1984, the worker continued to be partially disabled — the WCB’s procedures for considering the issue of 

entitlement as of January 11 not having been exhausted. The worker would then have to go back to the 

Board for a determination of his entitlement in respect of January 11, back to the Tribunal on an appeal, 

back to the Board re January 12, back to the Tribunal, etc., etc. Obviously, some practical accommodation 

would emerge in this instance, but the example illuminates a problem with Section 86g(2) that is a real 
problem with many substantial facets. 

The general purpose of Section 86g(2) is clear. The legislature obviously wants to ensure that the WCB’s 

special expertise, experience and policy perspective is allowed its usual and proper role before the Appeals 

Tribunal becomes involved. It is equally clear, however, that the legislature cannot be taken to have 

intended to require a multiplicity of proceedings to no practical purpose. 

Having regard to the foregoing factors, in selecting in any particular appeal the issues it will hear and 

determine the Appeals Tribunal intends to be governed by the following criteria: 

a) The parties’ views as to the issues the Tribunal should address wiil be given great weight and only for 
substantial reasons will they not be followed. 

b) The set of issues that were explicitly or implicitly ‘‘present’’ in the adjudicator’s decision are the starting 
point of any issue identification process, and the deletion or addition of issues from that basic set will 
require substantial reasons. 

c) In the interest of efficiency and speed, appeals should not be complicated by the Tribunal’s addition of 
issues unless there is a clear necessity. 

d) The Tribunal’s bottom-line question in selecting issues is, What issues is it essential to consider in 
determining the true merits and justice of this case having proper regard for all competing interests? 

e) Where an issue arises and it is apparent that the WCB has special expertise, experience, or a policy 
perspective in respect of that issue, which in the proceedings to date have not had their appropriate play, 
the Tribunal must refer that issue back to the Board for determination in this usual processes. 

f) In considering an application of the policy in the preceding paragraph, the Tribunal must also have 


appropriate regard for the competing policy of not prolonging the WCB-Appeals Tribunal decision- 
making process to no practical purpose. 
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INTRODUCTION 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal established by statute in October 1985, to 
hear and determine appeals from decisions of the Ontario Workers’ Compensation Board. It is an independent 
tribunal separate and apart from the Board itself. I am its first, and present, Chairman. 


This is my second report since assuming the position of Chairman. In it I record the Tribunal’s progress in its 
second year of existence (from October 1, 1986, to September 30, 1987), and report on matters which, in my view, 
will be of special interest or concern to one or more of the Tribunal’s constituencies. 


The report is the Chairman’s report and not the institution’s. By that I mean, particularly, that I have not sought 
my colleagues’ explicit approval for the subjective content of the report. I do believe that the opinions in the report 
will be found, for the most part, to be generally shared by the members of the Tribunal and where I have particular 
reason not to be confident on that score I have so indicated. Nevertheless, the views expressed here must not be 
taken as corporate views. 


It will be appreciated from the foregoing observation that this report, like my First Report, is not an ‘‘annual 
report’’ in the normal institutional tradition of such reports. It serves, in part, as the Tribunal’s annual report in the 
traditional sense as it contains the objective information common to such reports. But it is also the Chairman’s 
personal report to the Minister of Labour and to the Tribunal’s various constituencies, mandated, I believe, by the 
fact that the major responsibility for the creation and operation of the institution is assigned by the legislation to 
the Chairman personally and not to the Tribunal as such. 


ACKNOWLEDGEMENTS 


The Tribunal’s achievements in its second year are attributable once again to the commitment and talent of the 
Tribunal’s extraordinary collection of members and staff. The consistent quality of the Tribunal’s decisions 
evidence the especially strong contribution of the Tribunal’s Vice-Chairs and employer and worker Members. I 
remain particularly deeply indebted to my Alternate Chairman, James R. Thomas, who continues to be my partner 
in this enterprise. 


THE CHAIRMAN’S OVERVIEW 


1. The Adjudication Process 


During its second year, the Tribunal has continued to provide an adjudication process that in my opinion is fair, 
effective and appropriate. The process is sufficiently structured and controlled to permit the serious business 
typically confronted in Tribunal appeals to be dealt with seriously, and efficiently. It is not, however, dominated by 
its rules and is not found by most participants to be intimidating. As direct experiences with the Tribunal have 
deepened and broadened, early fears about legalistic tendencies in the Tribunal’s procedures appear to have 
receded. 


2. The Tripartite Feature 


My colleagues and I are particularly proud of the Tribunal’s success in taking full advantage of its tripartite 
character and making that aspect of its design a truly viable and valuable feature. One hallmark of this success has 
been the remarkably high percentage of unanimous decisions. However, because unanimous decisions are an 
infrequent phenomenon in the labour relations field — the only place where worker and employer communities 
have previously experienced a tripartite process — the worker and employer communities tend to regard the high 


l 


proportion of unanimous Tribunal decisions as evidence of some failure on the part of ‘‘their’’ representatives. 
This attitude is pressuring worker and employer members towards a more traditional partisan role and thus 
threatening the true effectiveness of the tripartite concept. It is, in my view, very important that the worker and 
employer communities come to a more sophisticated understanding of the representative members’ role in the 
Tribunal’s decision-making process. 


This problem is examined at greater length in The Detailed Report which follows this Overview. 


3. The Decisions 


The Tribunal’s written decisions are clear, intelligible and complete, and the reasoning they contain is generally, 
in my view, sound. Disapprobation of the Tribunal’s conclusions from one side or another is not uncommon but it 
is rare for the quality of its reasoning to be challenged. 


The body of Tribunal decisions — some 1300 in all as of September 30 — is, for the most part, internally 
coherent. With the various indices and other research aids the Tribunal provides, the cases are providing effective 
public access to the workers’ compensation subject, generally, and are a source of authoritative information and 
direction about the Tribunal’s concerns and interests. For the first time in Ontario, workers and employers and their 
representatives are being given the means of putting themselves on an even footing with the system’s adjudicators in 
terms of understanding in the preparation of their cases the true issues. 


The publication of the Tribunal’s reasoned decisions is also creating an adjudication environment which 
promotes like treatment of like cases and allows for inconsistencies between cases to be identified and challenged by 
both worker and employer representatives and by the Tribunal itself. The process of comparing the decision 
analysis in one fact situation with that in another is promoting an increasingly more complete understanding of 
major issues. 


It seems likely, as well, that the Tribunal’s decisions are contributing to an enhanced understanding and a more 
informed and rational discussion of workers’ compensation issues generally, not only within the Tribunal and in the 
worker and employer communities, but also within government, amongst legislators and at the Board itself. The 
reasoned nature of the decisions challenges others to respond in kind, and provides concrete, detailed information 
on which discussion and debate may focus. 


4. The Issue Overload 


The most significant feature of the Tribunal’s experience during these first two years of its existence has been the 
pervasive issue overload with which it has had to grapple as a result of its position as a brand new adjudicative 
tribunal in an operationally mature but jurisprudence-bereft field of law. 


The following is a partial list of the seminal issues of first impression which the Tribunal has had to address 
during this period. 


There were — and continue to be — a large number of what might be characterized as threshold issues. For 
instance, what is the nature of an ‘‘appeal’’ as the term is used in the Act with respect to the Appeals Tribunal? 
What are the limits of the Tribunal’s jurisdiction? (A question that has had to be faced time and time again and 
continues to be faced as the parade of novel fact situations passes in review.) What powers does the Tribunal have to 
set the issue agenda in various situations? What should determine what the issue agenda is to be? What is the 
standard of proof and what does it mean? How does the statutory benefit-of-doubt work? What is the effect of the 
presumption in section 3(3)? What are the standards of review to be applied to the various categories of Board 
decisions? What are the limits to the Tribunal’s powers of investigation? What policy should be applied to the 
question of medical evidence? Is deference, as distinguished from merely respect, owed to the Board medical staff’s 
opinions — to the Board’s vocational rehabilitation experts’ opinions? What constitutes sufficient medical © 
evidence in various circumstances and when and under what procedure should the Tribunal be obtaining additional 
evidence? What is the status of Board policies and guidelines? Is the Tribunal authorized — obligated — to review 
them and, if so, against what criteria? How can the Tribunal’s obligations and powers under section 15 be 
reconciled with the Board’s privileges and powers? What criteria should govern the Tribunal’s decisions in leave-to- 
appeal applications? In section 21 Applications? In section 77 Applications? 


And then there are the operational issues: What is chronic pain? Does it exist? Is it compensable? What evidence 
is sufficient to support a chronic pain conclusion? How can a genuine case be distinguished from malingering? 
What might unreasonable motivation be evidenced by? Are all changes in interpretation retroactive? Fully? Why 
does the Board not comply with the court-approved definition of injury by accident? Is the Tribunal obligated to 
challenge that practice? When is an industrial disease not an industrial disease but a disablement? What does the 
Act mean by disablement? By industrial disease? By ‘‘accident’’? By ‘‘maximal medical rehabilitation’’? By 
“‘worker’’? What does ‘‘arising out of employment” or “‘in the course of employment’’ mean — at the margins 
when applied in the infinitely variable fact situations which are found at this, the final stage of appeal? When isa ~ 


worker not “‘available’’ for employment and when does it matter? What is ‘‘suitable’’ employment? What 
constitutes a “‘partial’’ disability as opposed to a ‘‘total’’ disability? What does section 45(1) mean — really? What 
is a rating schedule? What does the Act require in the way of a schedule? Does the Board’s Schedule meet the 
requirements? What is fibrositis or fibromyalgia? Is it an organic or psychological condition? Is it compensable? 
What is the role of pre-existing conditions? What causes degenerative disc disease — might it be an industrial 
disease? Can stress-related disabilities be compensable? How are heart attacks at work to be treated? How can 
section 8 be made sense of? Are executive officers really personally liable for disabilities covered by the Act? Are 
dependants’ causes of action under the Family Law Act caught by the section 8 prohibition against civil litigation? 
Does section 8 prohibit product-liability civil litigation by workers? Do workers have rights to rehabilitation 
services? 


I have gone to this length in describing some of the Tribunal’s issue agenda in an effort to project a concrete 
impression of the Tribunal’s issue-laden — issue-drenched — work environment. And yet the list represents only a 
portion of the parade of issues to be found in the decisions the Tribunal has issued to date and in the decisions which 
it is currently contemplating. 


Nor did the issues present themselves in an orderly, well-defined fashion, or come forward at a convenient rate. 
‘‘Parade’’ is not the right metaphor. An ‘‘infestation’’ of issues captures the experience better. The Tribunal found 
one thousand cases waiting for it when it arrived on the scene, and every case was dripping with issues of first 
impression. Furthermore, the Tribunal was forced to approach these issues from scratch in a virtual vacuum of 
helpful precedent. It was not engaged in incremental adjustments to a mature body of law which is the normal lot of 
adjudicators in the common-law system. Rather than pruning a garden, Tribunal Members found themselves 
hacking paths and clearings in an uncharted forest. Often, recognizing the existence of an issue and defining its 
nature was as difficult as resolving it. 


The difficulty of the experience was exacerbated by the fact that, to a large extent, the Tribunal was on its own in 
this endeavour. Just as there was no extant body of law — no record of the Board’s views on any issue — so there was 
no community of advocates experienced in dealing with the issues with which the Tribunal found itself confronted, 
and, as we have said, in many cases no advocates at all from one perspective or another. The advocate communities 
were experienced with the Board’s application of the Act and with advocacy on the factual and medical issues in 
individual cases. But with respect to the multitude of subjects which the creation of the Tribunal put on the system’s 
adjudication agenda for the first time, and the large number of Tribunal-related issues which the Tribunal’s 
appearance had spawned, the advocate communities, like the Tribunal, were starting from scratch with nothing to 
work with. 


Furthermore, because of the relatively infrequent involvement of experienced advocates in the Tribunal’s 
processes during this pioneering period — as contrasted to the Tribunal’s constant involvement — the Tribunal has 
found itself having to be out in front of the advocacy communities on most issues. 


As was to be expected, particularly in a tripartite system, the process of issue identification and resolution in 
these circumstances has been a Tribunal pre-occupation which has consumed massive amounts of time and 
intellectual energy. It is a process which is particularly complicated by the fact that each new issue always arises in 
several cases at the same time. This circumstance has led to substantial inter-panel discussions and debate, and 
postponement of individual decisions while Tribunal consensus develops. The Decision No. 915 process, with a 
large number of cases being officially put on hold while the Tribunal went through a structured process of coming 
to an understanding about the issues in permanent pension appeals, was merely a formalized, high-profile version 
of a process that to some extent occurs informally — interstitially and sometimes insensibly — around virtually 
every significant new issue. 


The classic concept of panels of adjudicators as autonomous adjudicating entities operating wholly 
independently of one another, could not be sustained in these operating circumstances (if, indeed, it is a valid 
concept at all with respect to a multi-panel, specialized tribunal like the Appeals Tribunal). Panel autonomy and 
independence was held sacrosanct with respect to findings on factual and medical issues and with respect to the 
final decisions which each panel ultimately did reach on the generic issues. However, the process of trying to 
understand the dimensions and implications of generic questions of first impression and of exploring and of 
understanding the various possible answers to such questions was implicitly a process that had to be shared. Many 
of one’s colleagues were struggling with the same questions at the same time, and from a system perspective, 
different answers to generic questions could be afforded at this stage only if they truly reflected a fully informed and 
thoroughly considered disagreement in principle. And even disagreements of that nature had then to be resolved in 
subsequent cases. 

Internal Tribunal disagreements on generic issues lead to different results in like fact situations depending simply 


on who happens to be assigned to the hearing panel. Such a situation cannot be tolerated for long. And, at least 
during this its own formative period, when the Tribunal was confronted with developing an understanding of the 


basic principles sufficient to give it a viable operating base, such disagreements had to be worked out within the 
Tribunal itself. 

In a paper of his entitled ‘The Administrative Tribunal: A View From the Inside’’,' Professor Paul Weiler, 
speaking from his experience as Chairman of the B.C. Labour Relations Board, observed that ‘‘a realistic 
appreciation of the administrative world must emphasize its internal diversity as much as its common themes”’ and 
that ‘‘any map of the administrative terrain which does not indicate that, is useless for legal navigation.’ 


From my experience as an inside witness of the Appeals Tribunal’s operations I can testify to the truth of 
Professor’s Weiler’s observation. In my opinion, one of the most important influences on this Tribunal’s ‘internal 
diversity’’ has been the overload of fundamental issues which the Tribunal has had to tackle and resolve during its 


formative period. 


5. The Tribunal’s Management and the Pre-Hearing Caseload 


The Tribunal has continued to develop increasingly successful internal management systems. The processing of 
the Tribunal’s work from receipt of appeals or applications to the completion of the hearing is now being handled 
from an administration point of view efficiently and appropriately. By the end of the reporting period, apart from 
the permanent pension cases which had been held pending Decision No. 915, there was no significant backlog at the 
pre-hearing and hearing stages. 


In dealing with the transitional backlog, the Tribunal has been assisted significantly by the fact that the incoming 
caseload did not materialize at the expected levels. There is no doubt we overestimated the capacity of our planned 
resources. As indicated in the First Report, we planned to hold hearings, and deal with applications which could be 
disposed of without a hearing, at a total monthly rate of 215 cases. However, experience has determined that with 
the resources now in place it is not realistically possible to do better than about 185 a month — and that, with 
everything and everybody working at an optimum level. The normal year-long average rate will be in the order of 
160 to 170 cases per month. Fortunately, this production level has proved adequate to deal with the actual incoming 
caseload and to dispense with the backlog at the pre-hearing and hearing stages. 


6. The Post-Hearing Delays 


While the Tribunal is in good shape from a production perspective at the pre-hearing and hearing phases of its 
operation, the same cannot be said for the post-hearing phase. The Tribunal has not been able in its second year to 
bring its backlog in the post-hearing, decision-making part of its process, under reasonable control. 


From a statistical perspective, the problem is not overwhelming. Since its inception, the Tribunal has made and 
released approximately 1,300 interim and final decisions and the average time between completion of the hearing 
and the issuing of those decisions was 3.7 months. However, in significant numbers of cases it has taken more than 
six months to issue decisions following completion of the hearing and a number of those have taken twelve months 
or more. At the end of the reporting period, there were 207 decisions in which the hearing has been completed for 
more than six months without a decision issuing, and, of those, 47 have been waiting for over 12 months. Not all of 
these were ready-to-write or had been ready-to-write throughout that period. These numbers include cases held up 
by the need for post-hearing investigations or submissions (about 20% of all cases). A substantial proportion, 
however, do reflect a long delay after the ready-to-write point has been reached. 


The reasons for these delays will be examined fully in the report which appears below. They are, however, 
predominantly the inescapable consequence of the issue overload. After trying a number of strategies for bringing 
this problem under control which have not been successful, as of the end of the reporting period measures have been 
adopted which I believe provide grounds for confidence that the problem of excessively delayed decisions will be 
resolved in 1988. These measures are described in the detailed report which follows. 


7. The Leading Case Strategy on Permanent Pension Appeal 


In this overall assessment of the year’s performance as viewed from the Chairman’s special perspective, it is, of 
course, impossible to ignore the Tribunal’s leading case strategy in respect of permanent pension appeals. This 


strategy was described at length in the First Report. It culminated on May 22, 1987, with the release of the 
Tribunal’s Decision No. 915. 


The strategy took longer to accomplish than had been anticipated. At close quarters, the issues surrounding the 
provision of compensation benefits for permanent partial disabilities proved to be more complicated, controversial 
and difficult than even the Tribunal had supposed, at the time the need for this strategy was first recognized. But we 
have emerged from the process with a decision which provides an informed and viable basis for now proceeding to 
deal on the merits with individual appeals in these inherently complex and exceptionally difficult cases. 


' (1976), 26 U.T-L.J. 183 at p. 213, as quoted in an unpublished 1987 paper entitled Tripartite Adjudication by Faye W. McIntosh-Janis. 


By the time Decision No. 915 appeared, approximately 500 permanent pension appeals were on hold pending its 
release. As of the end of the reporting period, the proceeding of these appeals was undergoing a further short delay 
while the Tribunal and the Board worked out their appropriate respective roles in these cases in the light of the 
Board’s subsequent adoption of its own new policy on chronic pain. 


One very unsatisfactory consequence of the pension appeals leading case strategy was, of course, the delays in 
the processing of pension appeals. By the end of this reporting period, some of these cases will have been waiting on 
the Tribunal’s books for almost two years and, in some of those cases, the appeal will have been filed with the 
previous Appeal Board some months before that. The 915 analysis also makes it clear that these cases will not 
typically be susceptible to quick processing even once they are reached. With the large number of such cases, it is 
apparent that it will still be several months before all of the existing backlog can be disposed of once the present 
issue with the Board is resolved. 


The delays in these cases are a particular manifestation of the general problem of delayed decisions referred to 
earlier. These cases fell to be decided at the point of an historic transition in the Ontario workers’ compensation 
system and at the point of the creation and early development of a wholly new external appeals tribunal. Their 
disposition was delayed in order that the Tribunal might take the time needed to develop — in the midst of its own 
birthing process — an adequate understanding and a fully informed and properly considered position with respect 
to a set of issues that are truly unique in their sophistication, difficulty, contentiousness and significance. 


I am satisfied that, from the Tribunal’s point of view, in the circumstances that confronted the Tribunal in 
October and November of 1985, the pensions appeal strategy was inescapable. The time and resources that strategy 
absorbed, and the delays in individual cases which it necessitated, were both unavoidable and justified. 


8. The Tribunal’s Overall Performance 


I am personally content that, in the two years that have elapsed since the Appeals Tribunal came into existence, 
the Tribunal’s mandate has been pursued appropriately and, measured against any reasonable criteria of progress, 
successfully. The delay in the decision-making process is the remaining major structural problem, and there are 
reasonable grounds for believing that that will be brought under control in the near future. 


It remains, of course, true, that the Tribunal’s decisions are often controversial in the eyes of either the employer 
or worker communities. Employers, for instance, are generally unhappy with the Tribunal’s chronic pain decisions, 
with the Tribunal’s interpretation of the definition of ‘‘accident’’, and often with the Tribunal’s findings on factual 
and medical issues. Workers, on the other hand, are generally unhappy with the Tribunal’s conclusions on the 
interpretation of section 45(1) and on the validity of the Rating Schedule, and they do not like the Tribunal’s criteria 
for determining the issues in leave-to-appeal applications, its approach to the access-to-file and employer-ordered 
medical examination questions, and often its findings on factual and medical issues. 


Controversy has always been the hallmark of the workers’ compensation field and it is not to be expected that an 
Appeals Tribunal that is doing its job would be immune. It is important, however, that the Tribunal eventually win 
the general respect of both employer and worker communities as an institution in which decisions are not governed 
by political or emotional considerations but are determined by an objective application of evidence governed by a 
true respect for the rule of law. It would, of course, be naive to suggest that we have yet reached that point in the eyes 
of either community. In this emotionally-charged, politics-dominated field of controversy where the debunking of 
reasoned analysis has been the tradition, and consequences and outcomes long the only acknowledged measure of 
acceptability, it will take a considerable period of consistent and persistent performance to compel that kind of 
respect. 


I believe, however, that the Tribunal’s performance to date in fact merits respect of that nature and I am confident 
that if we go on the way we have started, that goal will ultimately be achieved. 


THE DETAILED REPORT 
A. THE REPORTING PERIOD 


The report covers the second, twelve-month period of the Tribunal’s existence — from October 1, 1986, to 
September 30, 1987. 

Reporting in respect of an institution’s anniversary period is anomalous relative to the usual practice of reporting 
in respect of a fiscal period (April 1 to March 30). It was justified in the First Report for reasons having to do with 
the level of public interest in the new Tribunal’s first 12 months of existence, and it was my intention to revert in this 
Second Report to fiscal-period reporting. That shift in the reporting period did not, however, prove either possible 
or desirable in the circumstances prevailing in March/April of 1987 and in this report I have reverted again to 
reporting in respect of the Tribunal’s anniversary period. 


B. CHANGES IN THE ROSTER OF MEMBERS 


In the reporting period, a number of changes occurred in the roster of Vice-Chairmen and employer and worker 
Members. In addition to the normal turnover that is to be expected in any 12-month period, there were a number of 
special developments. In the first place, we were able to fill the vacancy in the full-time worker Member 
complement reported in the First Report. Maurice Robillard was appointed in March 1987. He came to the Tribunal 
from his position as International Representative of the Amalgamated Clothing and Textile Workers’ Union of 
America. His appointment finally provided us with a worker Member fluent in the French language. With Mr. 
Robillard’s arrival, the Tribunal was able for the first time to field a complete French-language Hearing Panel. 


Also in March 1987, six, new, part-time Vice-Chairmen were appointed. These appointments became necessary 
because the utilization rate for part-time Vice-Chairmen turned out to be lower than expected, and the delays in the 
decision-making process had indicated additional decision-writing resources were required. 


In the 1986/87 Tribunal Budget, provision had been made for two additional full-time Vice-Chairmen positions. 
At budget time it had not been absolutely clear that two additional Vice-Chairmen would in fact be needed but the 
possibility was clearly apparent. Accordingly, budget provision was made on the understanding that we would 
continue to vet the situation and move to fill the positions only when the need became clear. One of these positions 
was filled in August 1987, and at the end of this reporting period a recommendation for the filling of the second 
position had been made and the appointment was pending. 


The filling of the first new position was the occasion for a major internal staff adjustment when Maureen Kenny, 
who had been the Counsel to the Chairman since the Tribunal’s inception, accepted the appointment. By the end of 
the reporting period, her successor had not yet been selected. 


In Appendix A (Green) to this report, the reader will find a list of all Tribunal Vice-Chairmen and Members who 
served in that capacity during the reporting period. 


C. THE RELATIONSHIP WITH THE BOARD 


1. Introduction 


The establishment and maintenance of an appropriate relationship between the Tribunal and the Board is of 
central importance to the long-term interests of the workers’ compensation system in Ontario. As two components 


of the same system, the Tribunal and Board must havea working relationship which effectively serves the goals and 
needs of the system. 


Since one of the fundamental characteristics of the system design is now a final appeal to an external, 


independent tribunal, the continued independence of the Appeals Tribunal must be one of the cornerstones of the 
relationship. 


That independence has to be maintained, however, in the context of a relationship which other aspects and needs 
of the system require to be highly co-operative at an operational level. Furthermore, ina system that is designed to 


be bureaucratic rather than litigious in nature, ways must be found to maintain this independence without fostering 
an adversarial environment. 


I n my view, the working out of this relationship is perhaps the most difficult challenge faced by the Board and the 
Tribunal as they attempt to implement the 1985 amendments. 


In the 12 months covered by the reporting period, there have been a number of occasions for both the Board and 
the Tribunal to speak to the nature of this relationship, and continual interaction at an operational level has 
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produced a growing set of precedents of co-operation and interaction. I believe this subject to be of sufficient 
importance to warrant devoting considerable space in this report to an account of that experience. 


2. Concern for the Relationship is Mutual 


It is important to recognise at the outset that, overall, the relationship between the Board and the Tribunal has 
been very positive throughout the Tribunal’s short life. It is apparent that the Board has been as concerned as the 
Tribunal to see the specifics of this relationship developed as carefully and constructively as possible. 


3. The Tribunal’s View of the Relationship 


In the Fall of 1986, the Board asked the Tribunal to reconsider the Tribunal’s Decision No. 72 in the light of the 
subsequent Ontario Court of Appeal decision in Kuntz and Dagenais. This was the first such request the Tribunal 
had received and it required the Tribunal to address various aspects of the relationship between itself and the Board. 
The views expressed in that decision (Decision No. 72R) are of particular interest on this subject of the Tribunal- 
Board relationship. 


In the first place, the Tribunal’s Hearing Panel in that case recognized the appropriateness of the Board’s 
initiative in attempting to discover whether or not the Tribunal might change its mind on Decision No. 72 in light of 
the Court of Appeal decision, before the Board resorted to the section 86n review procedures. The proceedings 
under section 86n involve a large volunteer board of directors with a heavy management agenda and are inherently 
difficult and cumbersome. It was a correct approach, in the Tribunal’s Panel’s respectful view, for the Board to be 
concerned not to invoke that procedure wherever it can be properly avoided. Furthermore, the procedure of asking 
the Tribunal to reconsider its decision in the light of the Court of Appeal decision had the additional advantage of 
avoiding having the board of directors deal with the issue under its section 86n procedures without the benefit of the 
Appeals Tribunal’s views as to the implications of the Court of Appeal decision. 


The 72R Panel accepted the worker community’s submissions that the Board ought not to be seen to have any 
standing to cause a reconsideration of any Tribunal decision to be taken other than through the 86n procedures, but 
insisted on the Tribunal’s right to invite participation from whomever might reasonably assist the Tribunal in its 
proceedings and to define the nature of that participation as it thinks helpful. It acknowledged the fact that in many 
cases the Tribunal would be unable to meet its own obligations without the Workers’ Compensation Board 
providing it with information about the Board’s policies and practices. 


The Panel noted a distinction between the Board participating in the Tribunal’s proceedings for purposes of 
providing information, and the Board participating in those proceedings for the purpose of advocating a particular 
point of view with respect to issues of general policy or law. The worker community argued that the Board ought not 
to appear in an advocacy role before the Tribunal. Such a role for the Board was said to be incompatible with the 
principle of an independent Tribunal and also, given the section 86n review procedure, it put the Board in the 
position of advocating a point of view before the Tribunal in the circumstance where if it lost the argument at the 
Tribunal it might then review and itself decide the same issue on a section 86n review of the Tribunal’s decision. In 
those circumstances, the Board would in effect be seen to be advocating a position in the first instance and 
adjudicating it in the second. 


The Panel was concerned, however, that if the Tribunal’s hearing panels were prevented from hearing informed 
advocacy in support of the views of the Board’s administrators on issues concerning general policy or law, the 
likelihood of a hearing panel in a particular case failing to understand some significant element of the Board’s 
policy, guidelines or practices, or failing in its reasons to deal effectively with significant concerns of the Board’s 
administrators would be greatly increased. It noted that Appeals Tribunal’s decisions which were deficient in that 
respect presented a problem. Ina particular case, such a decision would be substantially less helpful to the board of 
directors in its section 86n consideration of the issues than would otherwise be true, and from a broader perspective 
the board of directors general impression of the credibility and reliability of the Appeals Tribunal’s views on such 
issues would be generally undermined by decisions deficient in that respect. For the section 86n process to work the 
way it was intended it was essential, in the Tribunal Panel’s view, that with respect to issues concerning policy and 
general law, Tribunal decisions address the views and concerns of the Board’s administrators in a knowledgeable 
and insightful manner. Since the Tribunal’s ability to do that would be substantially hampered if it were prevented 
from hearing informed advocacy of those views, the Panel concluded that the Tribunal must consider itself free to 
continue to invite the Board to contribute to the Appeals Tribunal’s hearings not only by providing information but 
also in appropriate cases by making advocacy-style submissions. 


While the 72R Panel found that the Board had no standing to cause the Tribunal to reconsider any decision (apart 
from the Board’s 86n powers), it indicated that the Tribunal ought to issue a standing invitation to the Board to 
inform the Tribunal of what it regarded as obvious deficiencies in any of the Tribunal’s published decisions. It 
would then be up to the Tribunal as to whether such information was so significant as to warrant the Tribunal itself 
initiating a review. 


Communications of that nature are now on occasion being received from the Board — usually by letter addressed 
to the Tribunal’s General Counsel. They generally bring to the Counsel’s attention matters of importance at the 
level of principle which the Board’s staff believes from its reading of a decision the hearing panel in the case may 
have simply overlooked. These communications are reviewed by the General Counsel and by the Tribunal 
Chairman and if they are seen to raise appropriate matters of potential substance the Chairman will consult with 
the hearing panel who decided the case. If it appears to the Panel that the Board’s point is substantial, then the 
parties to the proceedings will be sent a copy of the Board’s letter and asked to make submissions on the question of 
whether the Board’s concerns are such as to justify the Tribunal re-opening the decision and embarking on a 
reconsideration, having regard for the Tribunal’s usual criteria in that respect (see below). To date, these 
communications from the Board have been infrequent and up to the end of the reporting period none had yet 
progressed to the point where they had in fact triggered a reconsideration in any particular case. 


In an effort to minimize the times when the Tribunal decides a case in ignorance of relevant information which 
the Board could have provided, and to ensure that its hearing panels understand the concerns and perspectives of 
the Board’s staff when the panels are deciding an issue of generic interest, the Tribunal on its part engages in its own 
communication initiatives. When the potential implications of the case in that regard are understood prior to the 
hearing, the Board is invited to make submissions at the hearing, and when the implications are first appreciated at 
the post-hearing stage, the issue is then put to the Board’s staff and they are invited to make post-hearing 
submissions to the hearing panel. Submissions at the latter stage are in writing. In either situation, the Tribunal’s 
communications with the Board is in writing with copies of the letters to the parties in the case. The parties are 
provided with ample opportunity to respond to the Board’s submissions. 


In addition to the above communications there is almost daily traffic between the Tribunal’s General Counsel 
and his office and the Board’s General Counsel and her office addressed both to the sorting out of the logistics of 
file transfers and the like, and to a sharing of developing concerns of a generic nature. A current instance of the 
latter type of exchange is the discussions which have been going on through that channel as to the implications of 
the Board’s new chronic pain policy for the Tribunal’s jurisdiction with respect to the pension appeals that had been 
on hold pending Decision No. 915, and as to the procedures the Board is proposing to adopt in respect to cases 
referred back for review under that new policy. 


With respect to the foregoing exchanges between the Board’s and the Tribunal’s staffs, it is important to 
appreciate that it has been explicitly understood from the beginning that the Tribunal is unable as an institution to 
make any agreement with the Board that is effective to bind any interest of the parties to any case. The Tribunal’s 
powers to make decisions on substantive issues can, in the ordinary course, only be exercised by a hearing panel in 
the context of deciding a particular case. A hearing panel’s powers in that respect cannot be constrained by any 
previous institutional agreements in respect of such issues between the Tribunal and the Board. 


A major determinant of the nature of the relationship between the Board and the Tribunal is the Tribunal’s view 
as to the standard of review by which it is governed when it considers appeals from the Board’s decisions. In many 
of its decisions the Tribunal has considered expressly the standard of review. For an appeal to be successful is it 
enough that a Tribunal hearing panel find the Board’s decisions to be merely wrong? Or, are the Board’s decisions 
owed some deference such, perhaps, as that showed generally to decisions of administrative tribunals by the courts? 
Might the Board’s decisions have to be patently unreasonable before the Tribunal is entitled to interfere? 


To date, the Tribunal’s decisions have generally held that deference is not owed; that the question the statute 
obligates the Tribunal to answer is, is the Board’s decision correct — does it reflect a correct view of the facts in the 
case? Is it in accordance with the Act? It seems likely, however, that there are limits to this general rule and these 
continue to be explored. 


4. The Line between the Board’s Business and the Tribunal’s Business — Section 862(2) 


The essential nature of the formal relationship hinges also, of course, to a significant degree, on how section 
86g(2) — the section which specifies the circumstances under which the Tribunal’s right to intervene in the Board’s 
decisions arises — is interpreted. The section reads as follows: 


863(2) The Appeals Tribunal shall not hear, determine or dispose of an appeal from a decision, order or 
ruling of the Board unless the procedures established by the Board for consideration of issues respecting 


the matters mentioned in clause (1)(b) or (c) have been exhausted, and the Board has made a final 
decision, order or ruling thereon. 


This section’s straightforward appearance belies the difficulty of its application. The Tribunal’s Decision No. 3 is 
a case which provides a particularly illuminating example of that difficulty as well as a comprehensive exposition of 


the Tribunal’s current approach to sorting out when it is appropriate for it to act and when it must refer matters 
back to the Board. 


The appropriate passages read as follows: 


At the outset of the hearing in this case, the employer questioned whether the Tribunal had 
the jurisdiction to hear and determine the issue as to whether there was entitlement for 
compensation for any injury arising out of a stroke. The point the employer made was that 
because the Workers’ Compensation Board’s Appeals Adjudicator had decided that the 
injury was caused by a disc problem, the Board never had occasion to consider what the 
effect would be on the worker’s compensation rights if the injury were seen to be caused not 
by a disc problem but by a stroke. The employer argued, therefore, that this was a case where 
it could not be said that the Board’s procedures for consideration of the issue of entitlement 
to compensation for injury caused by a stroke had been exhausted. Accordingly, under the 
terms of section 86g(2), the Appeals Tribunal was prohibited from considering that issue 
and should, instead, send it back to the Board for initial determination. 


The Appeals Tribunal’s approach to its jurisdiction to set issues and its reading of the 
limitations imposed by section 86g(2) is set out in the Pension Assessment Appeals Leading 
Case Interim Report (section E). This Panel is satisfied that the principles and 
considerations in that decision are appropriate for consideration of the jurisdictional issues 
raised by the employer in this case. 


Section 86g(2) sets up limits to the Appeals Tribunal’s jurisdiction which differ depending 
on how one chooses to characterize the issue or issues determined by an Appeals 
Adjudicator’s decision. For example, the employer says that what the Appeals Adjudicator 
decided in this case was that the left arm injury was caused by the disc protrusion; the disc 
protrusion was caused by the accident, and, accordingly, compensation followed. One can, 
however, just as validly characterize the decision as: ‘‘the worker’s disability resulted from a 
compensable accident’’. In the former case, the employer can argue, as he in fact does, that 
if on appeal to the Tribunal it now appears that the left-arm injury was not caused by the disc 
protrusion but by something else — in this case a stroke — it becomes apparent that the 
Board has not had an opportunity to consider with respect to this other medical cause 
whether it was caused by the accident, and if it was, whether it was compensable. 


In fact, if the employer’s argument were to succeed in this respect, he would also have 
established that the Tribunal had no jurisdiction to determine whether a stroke had 
occurred. The stroke theory was not put forward at any point during the Board’s procedures 
— it surfaced for the first time in this Appeal. Thus the stroke issue is also an issue in respect 
of which it can be said that the Board’s procedures have not been exhausted, and which, 
therefore, should be referred to the Board for initial determination. 


To accept the employer’s appreciation of the intent of section 86g(2) would be to set up the 
following scenario. The case is sent back to the Board on the stroke issue. The Board decides 
there was no stroke. The employer appeals. The Appeals Tribunal decides there was a stroke. 
The case is sent back for the Board to consider whether the stroke resulted from the accident 
(the Board would not have had reason to consider that issue because it had concluded there 
was no stroke). The Board says, no, the stroke did not result from the accident. The worker 
appeals. The Appeal Tribunal says, yes the stroke did result from the accident. The matter 
then goes back to the Board to decide whether a disability caused by a stroke resulting from 
an industrial accident is compensable. The Board says yes it is. The employer appeals. . . . 


This is a scenario from the theatre of the absurd and it comes to life once you accept that 
86g(2) is intended to refer to all the various sub-sets of issues underlying any major question. 


If, however, you characterize the issue decided by the Board in the broad terms previously 
mentioned — i.e., ‘‘Did the worker’s disability result from a compensable accident?’’ — 
then the ping-pong process is avoided. Obviously, if that is the issue before us, on that issue 
the Board has exhausted its procedures and made a final decision. 


There is nothing in the wording of the section 86g(2) which requires, for purposes of the 
section, issues to be characterized in terms of the major substantive issue or the sets of sub- 
issues underlying the major issue. The choice appears to be open. 


It will appear from [the Leading Case Interim Report referred to above] that the Tribunal has 
opted for a practical approach to this question. In the ordinary course, in the interest of 
avoiding the ping-pong scenario, it will for the purposes of 86g(2) characterize the issue that 
had been before the Board in the broadest possible terms. However, where a sub-issue arises 
— often as a result of a Tribunal decision on some other issue — which is known to be novel 
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or contentious and which the Board has clearly not had an opportunity to consider, the 
Appeals Tribunal will abide by the obvious spirit of 86g(2) and refer that issue back to the 
Board for prior determination. 


The list of the principles and considerations which should apply in determining the Tribunal’s jurisdiction, 
which were set out in the Tribunal’s Pension Assessment Appeals Leading Case Interim Report and referred to in 
the above passage, were included in Appendix E to the Tribunal’s First Report. Since they are not too long, in the 
interest of completeness the especially pertinent portions are repeated here. 


11. The general purpose of Section 86g(2) is clear. The legislature obviously wants to ensure 
that the WCB’s special expertise, experience and policy perspective is allowed its usual 
and proper role before the Appeals Tribunal becomes involved. It is equally clear, 
however, that the legislature cannot be taken to have intended to require a multiplicity of 
proceedings to no practical purpose. 

12. Having regard to the foregoing factors, in selecting in any particular appeal the issues it 
will hear and determine the Appeals Tribunal intends to be governed by the following 
criteria: 

a) The parties’ views as to the issues the Tribunal should address will be given great 
weight and only for substantial reasons will they not be followed. . 

b) The set of issues that were explicitly or implicitly ‘‘present’’ in the adjudicator’s 
decision are the starting point of any issue identification process, and the deletion or 
addition of issues from that basic set will require substantial reasons. 

c) In the interest of efficiency and speed, a case should not be complicated by the 
Tribunal’s addition of issues unless there is a clear necessity. 

d) The Tribunal’s bottom-line question in selecting issues is, What issues is it essential 
to consider in determining the true merits and justice of this case having proper 
regard for all competing interests? 

e) Where an issue arises and it is apparent that the WCB has special expertise, 
experience, or a policy perspective in respect of that issue, which in the proceedings 
to date have not had their appropriate play, the Tribunal must refer that issue back to 
the Board for determination in its usual processes. 

(f) In considering an application of the policy in the preceding paragraph, the Tribunal 
must also have appropriate regard for the competing policy of not prolonging the 
WCB-Appeals Tribunal decision-making process to no practical purpose. 


5. How the Board Sees the Relationship — the Application of 86n 


An issue of special interest concerning the relationship between the Tribunal and the Board is how the Board’s 
own ongoing operations are in fact affected by decisions of the Tribunal which are inconsistent with the Board’s 
existing policies or practices. The Board’s position in this respect, as stated to the Legislature’s Standing Committee 
on Resources Development and elsewhere is that the Board considers itself generally obligated to adopt the 
Tribunal’s view of such matters unless it decides to review the decision under the provisions of section 86n. The 
Board has made it clear, however, that before it adopts a change in its policies or practices in accordance with a 
Tribunal decision (or before it embarks on an 86n review) there will usually be a period of review following receipt of 
the decision during which the Board will study the merits of the Tribunal’s position. During this period of review, 
the Board’s current practice or procedure will continue to be applied as before. 


The Board has established a staff committee with the responsibility for carefully reviewing all Tribunal decisions 
as they are received, and for recommending to the Board Chairman what steps, if any, should be taken in respect of 
each decision and in particular whether it is a candidate for referral to the board of directors for possible review 
under section 86n. This committee reports monthly. Its detailed report, which includes a summary and an analysis 
of each Tribunal decision issued in the month covered by the report, is routinely provided to each member of the 
board of directors. The distribution list includes, of course, the Chairman of the Appeals Tribunal who is an ex 
officio member of the board of directors. 


It is obvious from the staff committee’s report that the committee not infrequently encounters Tribunal decisions 
which are inconsistent with established Board policy or practice — or with the Board’s medical staff’s established 
views — but in which there is sufficient potential merit that it is not possible for the committee to decide what 
recommendation to make to the Chairman on the 86n review issue without further study. Indeed, if the Tribunal is 


oat its job, a high percentage of the conflicting decisions should present the Board’s staff with that type of 
problem. 
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This category of case is currently being referred to the appropriate section of the Board’s organization for a 
policy review, and the decision as to what to recommend to the Chairman and the board of directors in respect of the 
issues in such cases is being postponed pending completion of that review. In the meantime, the specific decision is 
usually implemented. 


The practice of implementing the specific decision notwithstanding that the Board’s staff has found within that 
decision a conflict with established Board policies or practices of sufficient importance to warrant a policy review, 
reflects the emerging Board view as to the restricted purposes to which the section 86n powers should be put. This is 
a view which is of very considerable general interest. 


The theory, as I understand it, is that the section 86n powers of review are to be involved only for the purpose of 
ultimately resolving differences of principle between the Tribunal and the Board and not for the purpose of 
ensuring that the Tribunal gets everything right in every individual case. 


This is a view as to the application of section 86n to which there appears to me to be no practical alternative when 
one considers the realities of the Tribunal-Board situation and the nature of the 86n process. 


In the first place, the Tribunal is likely to be issuing about 110 to 140 decisions a month, on average. These will be 
decided by hearing panels involving any one of approximately 20 different individual Vice-Chairs and about the 
same number of worker and employer Members respectively. Any of these decisions may contain an interpretation 
of first impression of some section of the Act or of some part of the Board’s policies or Guidelines on which the 
Tribunal has not previously expressed a view. But one decision on a novel point does not establish a firm Tribunal 
position on a point of principle. And for the Board to invoke 86n every time a decision issues which is inconsistent 
with a board policy or with an established Board view of the meaning of the Act would involve the commitment of 
the board of directors’ limited resources to the cumbersome 86n procedures many times a month and in respect of 
issues on which it will not yet be clear what the final Tribunal position is. 


Furthermore, issues of policy and general law which the 86n procedures are designed to address are frequently 
multi-dimensional issues. And it will be rare for one decision of the Tribunal to provide a sufficient indication of 
the Tribunal’s position with respect to the various aspects of such an issue to make a board of directors’ review of 
such a matter fruitful. 


In my view, the intervention by the board of directors, before the Tribunal’s position on a new issue has been 
allowed to develop over the course of a number of decisions, is likely in the nature of things to be premature and, 
therefore, less useful and possibly disruptive. 


This view of the section 86n procedures as a means for the ultimate sorting out of intractable and well-defined 
differences concerning major matters of principle only, involves acceptance of the fact that while the Board’s policy 
reviews are proceeding and the right moment for an 86n review is being allowed to develop, numbers of individual 
Tribunal decisions which ultimately may prove to be inconsistent with the position finally established through an 
86n process, will have been implemented. This appears to be a price that has to be paid if the process for resolving 
major differences between the Tribunal and the Board is to be allowed to proceed in a rational manner. What is to be 
done with these cases subsequently, is a question for the Board’s policies concerning retroactivity or the collection 
of over-payments or, perhaps, for its S.I.E.F. policies. 


The point at which worker and employer representatives encounter the Board’s attitude to Tribunal decisions in 
its most practical form is when they attempt to cite Tribunal decisions to Board claims adjudicators or Hearings 
Officers as precedents to be followed in current cases in which they are appearing. The Board’s instructions to its 
adjudicators and to its Hearing Officers is that Tribunal decisions are not to be regarded by them as overriding 
existing Board policies. When the cases being cited are cases which have not been reviewed or which are not under 
review in 86n proceedings, this policy gives the appearance of the Board ignoring the precedent value of the 
Tribunal’s decisions. However, it is apparent that this policy in fact reflects a practice dictated by administrative 
necessities which ultimately is consistent with the Board’s stated commitment to being guided by Tribunal decisions 
if they are not reviewed under section 86n. 


Because of the restricted use to which section 86n can be put for the reasons referred to above, there will always be 
numbers of Tribunal decisions which have not been referred for a section 86n review but which are the subject of 
policy reviews by the Board — cases in which the Board has not accepted the policy implications of the Tribunal’s 
decision but is in the midst of the sometimes-prolonged process of studying the issue with a view to deciding 
whether to recommend an 86n review or a change in Board policy. In these circumstances, acceptance by the Board 
of the proposition that decisions of the Tribunal which have not been subjected to the 86n processes are 
automatically precedents which claims adjudicators and Hearings Officers should follow, would effectively short- 
circuit the 86n process. 


It is apparent that the Act does not contemplate, and in the long run the system could not tolerate, a situation in 
which the Board habitually applied policies or interpretations of the Act which were inconsistent with established 
Tribunal positions which it had failed to review under the 86n process. Both the Board and the Tribunal agree with 
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that proposition. It is, however, a practical impossibility for the Board’s and the Tribunal’s respective positions on 
general law and policy questions to be continuously fully reconciled on a case-by-case basis. As the differences 
emerge, there must be a rational process of reconciliation which in the nature of things will often require some 
considerable time. In the end, such reconciliation can only be accommodated by one of three things: a Tribunal- 
initiated change in its position; an 86n review; or a board of directors’ decision to adopt a change of policy or 
interpretation that will bring the Board’s position into line with the Tribunal’s position. 


6. Who Has the Ultimate Say? 


The question which will determine the most significant aspect of the Board — Tribunal relationship has, of 
course, yet to be addressed — the question of who ultimately has the last say. The answer to this question is to be 
found in the interpretation of section 86n(1), particularly of the following words: 


_. . the board of directors of the Board may in its discretion review and determine the issue 
of interpretation of the policy and general law of this Act and may direct the Appeals 
Tribunal to reconsider the matter in the light of the determination of the Board of Directors. 


The Tribunal is aware that views differ as to whether or not these words leave the Tribunal any room for further 
independent action once the board of directors has made its determination and issued its direction. The 
interpretation of this section in this respect falls to be determined, at least in the first instance, by the Appeals 
Tribunal itself. This will occur when the Tribunal receives a direction from the board of directors under this section. 
As of the end of the reporting period, no directions had yet been received. 

The Tribunal’s decision as to the meaning of these words will be made by a hearing panel assigned to determine 
the effect of a board directive in a particular case. The decision will follow a hearing on the matter in which the 
worker and employer in the case will have been titled to make submissions. It is, therefore, clearly inappropriate for 
the Tribunal to come to a prior, institutional view on the matter. Furthermore, the meaning of these words can best 
be determined through their application to the particular circumstances of concrete cases. Accordingly, until 
occasions for such decisions arise, the system must continue to live with some uncertainty concerning the method 
by which intractable differences between the Tribunal and the Board are to be finally resolved. 


7. The Tribunal Chairman’s Role as Member of the WCB Board of Directors 


The other significant element in the structuring of the Board-Tribunal relationship to which reference has so far 
not been made is the Statute’s designation of the Tribunal Chairman as an ex officio, non-voting member of the 
Board’s board of directors. 


This arrangement is perhaps unique in the annals of administrative law experience. It is especially peculiar in its 
deliberate creation of a role for the Tribunal Chairman which is inherently fraught with conflicts of interest. 


The Board’s policies and its interpretations of the Act are, in all major matters, ultimately approved by the board 
of directors. Many of these decisions — all of them potentially — ultimately come to the Tribunal for review, and, in 
the natural order of things, often for a review conducted by a Tribunal hearing panel chaired personally by the 
Tribunal Chairman. 


While the Tribunal Chairman’s role on the board of directors is that of a non-voting member, presumably the 
statute did not intend the role to be insubstantial. Accordingly, the statute must be seen to contemplate the Tribunal 
Chairman participating fully in the board’s discussion of issues and having the same access to Board information as 
is available to any other member of the board of directors. 


By the end of the reporting period, the board of directors and I have had two years of experience with this unique 
relationship and some tentative conclusions about the viability and usefulness of the role may now be drawn. 
Necessarily, of course, the conclusions as they appear here reflect only my own impressions of how the arrangement 
has worked and of the complications and difficulties it has presented. 


Except for a small number of absences attributable to conflicting schedules, I have attended all of the board of 
directors’ regular meetings since the new board met together for the first time. I have deliberately absented myself 
from the board hearings of the section 86(n) review of Decision No. 72 and from any discussion of the decisions 
which the board of directors is to make pursuant to that review. I have also absented myself from discussions of 
certain agenda items during regular meetings from time to time. Typically, these absences occurred with respect to 


items involving issues which I knew at the time were already under explicit consideration by the Tribunal in cases 
then before it. 


The occasions when I excused myself from the meetings while discussion was held on a particular agenda item 
occurred more frequently in the earlier months of the experience when nervousness about the conflict of interest 
aspect of the role was most acute. As the experience with the role developed, however, it became apparent that 
traditional responses to normal conflict concerns would effectively deprive the role of any substance. It would 


mean that the Chairman would be absent from the board meeting whenever his presence would be potentially 
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Accordingly, in the latter months of the reporting period I absented myself infrequently and participated in 
board discussions and accessed Board information with respect to many matters in respect of which normal criteria 
for identifying undesirable conflict situations might have suggested a different course. 


I have, to take one example, participated in board discussions of whether or not to exercise its right of review 
under section 86n in respect of particular Tribunal decisions. (In these discussions I have limited my contribution to 
the question of how the section is intended to be used from a systemic perspective and have refrained from 
defending the Tribunal’s decision or discussing its merits.) 


It is apparent that when the Legislature caused the Workers’ Compensation Act to designate the Appeals 
Tribunal Chairman as a member of the WCB’s board of directors it deliberately put the Chairman into a position of 
inescapable conflict of interest as that concept has traditionally been understood. The Legislature cannot, 
therefore, have intended that the proprieties of the Chairman’s activities in the role would be judged against 
traditional conflict-of-interest principles. Neither can it have intended that the normal principles concerning bias 
—as they pertain to adjudicators—apply to the Tribunal Chairman in his role of a hearing-panel chairman in a way 
that would rule out his sitting personally on appeals by reason of his position as a member of the WCB board of 
directors or because of his participation in previous discussions in the course of performing that role. There is 
nothing to indicate that the Legislature did not intend the Tribunal Chairman to be active in both roles. Indeed, the 
indication is clearly to the contrary. The Legislature must therefore not have intended that the nature of the one role 
would restrict and constrain the Chairman’s activities in the other. 


There is no doubt that the statutory appointment of the Appeals Tribunal Chairman to the WCB board of 
directors plays hob with traditional ways of looking at things in our legal system. It would seem, however, that this 
is in fact what the statute intended. 


It is my own view that the Tribunal Chairman’s position as a member of the board of directors has in fact turned 
out to constitute an essential link between the Board and the Tribunal. My participation in the discussions and 
deliberations of the board of directors on the full range of the Board’s business has contributed to my 
understanding of the context in which the Tribunal’s decisions are being made and has enhanced my ability to 
understand the system implications of issues the Tribunal is called upon to decide. This, in my view, is essential 
input to the body of background knowledge which the Appeals Tribunal must have if it is to fulfill its role as a 
specialized tribunal, in a field also occupied by the Board. 


The existence of this channel of information between the Tribunal and the Board is inherently worrisome from 
the point of view of the principle to which the Tribunal is otherwise committed — i.e., that hearing panels are not to 
have information which has not been made available to the parties. It is, therefore, important to make the point in 
this regard that this channel of information is not being used, nor should it be used for the purpose of obtaining 
from the Board specific information about individual cases. The knowledge gained through this channel is of a 
general nature and if there is ever an occasion for such information to be used in a particular case, the Tribunal 
would have to ensure that the information was indeed shared with the parties in that case. The information, 
however, is no different in this regard than the information which the Tribunal Chairman and other panel members 
acquire in the ordinary course from their personal general reading and from their daily exposure to the evidence and 
submissions in the range of cases in which they are involved in the course of their regular activities. 


Of more subtle importance but not less significant are the opportunities the role provides for the Tribunal 
Chairman and the other members of the board of directors and the Board Chairman, President and other senior 
members of the Board’s management to lay the foundations of personal confidence which are so helpful in the 
avoidance of misunderstandings in the relationship the statute has established between the Tribunal and the Board. 


The Tribunal Chairman’s position on the WCB board of directors has also made the board meetings into a forum 
in which the Board-Tribunal relationship can be discussed and problems and misunderstandings cleared up before 
they become entrenched. Thus, when problems with the relationship do arise, they arise in circumstances where 
both parties have a clear picture of the other’s position and the relationship is not endangered by mere 
misunderstandings. The Tribunal Chairman’s presence at board meetings has also helped to enforce continuing 
awareness in the minds of both institutions of their respective roles as complimentary components of the same 
system. 


The danger inherent in the arrangement is, of course, obvious. It is that the Tribunal Chairman will be co-opted 
by his involvement in the business of the Board and by the personal relationships that such an association promotes, 
and that he, and thus the Tribunal, will thereby lose the capacity — or possibly only the thirst — for the 
independent and objective review of the Board’s decisions which the Act contemplates. 


There are, however, two safeguards in this respect which, in my view, make the risk a reasonable one from a 
system perspective given the important advantages. The reference here is to the fact that the board of directors Is a 
representative board with members representative of both the employer and worker communities (as well as of the 
public and the medical profession) and the Tribunal is a tripartite Tribunal with members representative of both 
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workers and employers. Thus the Tribunal Chairman’s activities at the meetings of the board of directors are 
carried on under the supervision, as it were, of the employer and worker Members. And his activities and attitudes 
at the Tribunal are subject to the influence of a tripartite process quite capable of challenging a Chairman thought 
to be too much in the Board’s pocket on any particular issue. 


The role is often difficult and there are obvious dangers. However, based on the experience to date, it is my 
opinion that the role has proven, on balance, to be a workable and important component of the total system design. 


D. THE RELATIONSHIP WITH THE GOVERNMENT 


As reported in the First Report, the Appeals Tribunal has been categorized by the Government as a Schedule I 
(anomalous) Agency. The relationship is governed by a Memorandum of Understanding between the Minister of 
Labour and the Chairman of the Tribunal which is approved by Management Board of Cabinet. At the end of the 
reporting period, this memorandum was still in the approval process, but at the time of writing, approval has been 
received. A copy of the agreement is enclosed as Appendix B (Yellow). 


E. THE RELATIONSHIP WITH THE OMBUDSMAN 


The Ontario Ombudsman has always been heavily involved with complaints concerning workers’ compensation 
matters. His reports are acknowledged to have played an important role in the reform movement which culminated 
in the Bill 101 amendments to the Act. This Tribunal’s relationship with the Ombudsman is, therefore, of special 
interest. 


Up to the end of the reporting period the Tribunal has been advised of 51 complaints received by the Ombudsman 
in respect of decisions of the Tribunal. The Ombudsman has reported in respect of 11 of these and has concluded in 
each case that the Tribunal’s decision was not unreasonable. 


The working relationship between the two organizations has been marked by a high degree of co-operation 
combined with an open exchange of views. The Ombudsman’s organization will be aware, however, that I continue 
to believe that the Ombudsman’s review of the merits of Tribunal decisions — as distinguished from its procedures 
and process — is, from a system perspective, inappropriate, although — in the light of the results of the Ontario 
Labour Relations Board’s recent court challenge — now, apparently, clearly within his statutory authority. 


Fk. THE SIX-MONTH TURNAROUND GOAL REVISITED AGAIN 


At the time the Tribunal came into existence, I stated that it was the Tribunal’s intention to work towards the goal 
of dealing with all but exceptional cases — from notice of appeal to the issuing of the decision — in not more than 
six months. In its Workers’ Compensation Board Report dated November 1985, the Legislature’s Standing 
Committee on Resources Development criticized that goal and recommended that it be reduced. In my first report, 
a year ago, that recommendation was addressed and I concluded that while for some categories of Tribunal cases a 
turnaround goal of less than six months was both desirable and practical, cases involving entitlement or quantum 
issues could not typically be dealt with appropriately in less than six months. Further experience now suggests that 
with respect to the latter category of cases even that assessment was unrealistic. 


The six-month cycle anticipated four months of pre-hearing preparatory work. Now, after 12 months of 
experience operating at or near full production,, it is apparent that the four-month estimate for the pre-hearing 
phase of the Tribunal’s work reflected an insufficient appreciation at the time, of what in fact would be required for 
all of the pre-hearing activities. The Tribunal’s current experience indicates that a more reasonable estimate would 
be five to six months from the notice of appeal to the hearing date. 


Because this slippage in the anticipated turnaround time will be a matter of concern for many in the Tribunal’s 
varlous constituencies, it is necessary to address the reasons for it in some detail. 


PRE-HEARING PROCESS — ENTITLEMENT AND QUANTUM CASES 


Stage Time Content 
Intake Process: 3 weeks 1 week intake processing at the Tribunal and 2 weeks to 
requisition and receive a photocopy of the full Board file. 
Tribunal Counsel Office 8 weeks File review, issue identification, Case Description 
Processing: drafting, checking medical evidence, research of law, 


dealing with access to file question, etc. 
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Case Description Distribution: 2 weeks Case Description out to parties and case on hold to give 
parties or their representatives an opportunity to Study it 
and make suggestions. 


Scheduling Process: (From receipt 3 weeks Contacting all interested parties and negotiating agreed 
in the scheduling department to date (telephone ‘‘tag”’ is a significant factor) or waiting 
settlement date) for parties to request a date. 

Usual period between settling the 6-8 weeks To accommodate representatives’ schedules and to allow 
date of hearing and the date itself: for parties to prepare for hearing. 


The processing of cases through the Tribunal Counsel Office part of the cycle is under continuous review and it 
may ultimately prove possible to reduce the time by some margin. However, I believe that the times indicated above 
for each of the pre-hearing activities are not generally unreasonable allotments having regard to the nature of those 
activities. It is also to be noted that a significant portion of the total time allotted has been set with the convenience 
of the parties and their representatives in mind. 


In summary, while it is to be hoped that in the future the Tribunal will ultimately be able to reduce the pre-hearing 
cycle for entitlement and quantum cases to four or five months, the cycle is currently five to six months and, under 
prevailing circumstances, I believe that range to be both necessary and appropriate. 


With respect to the two-month turnaround goal in the post-hearing phase of the Tribunal’s activities, this is the 
area of the Tribunal’s production which, as explained in the Chairman’s Overview (see above) and in the extensive 
report below, the Tribunal has yet to bring under control whether the two-month target is in fact generally realistic 
remains to be seen. 


Experience does indicate, however, that in complex cases involving issues of serious controversy, tripartite 
decision-making cannot be accomplished as a regular rule in two months. In cases of that type, three to four 
months is a more realistic goal. Currently, at least, the proportion of cases which fall into that category is high. 
Thus at this point in time, even with the process under appropriate control, the Tribunal would find it difficult to 
meet the two-month goal in a general way. 


It is appreciated that the foregoing news is not what the Standing Committee and others want to hear. It is, 
however, the reality and must be reported as such. My colleagues and I continue to believe strongly that with respect 
to significant and difficult cases — a category which, as indicated, accounts currently for a high proportion of the 
Tribunal’s caseload — it is not appropriate to treat speed of disposition as an overriding consideration. 


G. THE TRIPARTITE FEATURE — A PROBLEM 


As indicated in the Chairman’s Overview, the Tribunal especially values its tripartite character and has strived to 
make that feature of its design work as effectively as possible. The Vice-Chairs, the employer and worker Members 
and I, all believe that effort to have been successful. The Tribunal’s hearing and decision-making processes are 
carried on in an environment of mutual respect in which all points of view receive a careful hearing and considerable 
efforts are devoted to finding answers which accommodate the concerns of all members of a hearing panel. 


The latter effort, it must be noted, does not reflect a commitment to unanimity as a value in and of itself. The 
Tribunal has always recognized the inappropriateness of sacrificing the rights of employers or workers in a 
negotiation amongst panel members directed to achieving a unanimous decision. The effort typically directed 
towards resolving the concerns of all three members of the hearing panel reflects rather the group’s confidence that 
if one of its members is deeply concerned by the decision favoured initially by the majority, then there is likely to be 
something at the bottom of that concern which from the system’s perspective merits the whole group’s careful 
attention. 


This genuine commitment to understanding and, if possible, resolving all members’ concerns has contributed 
substantially to the length of the decision-making process but, in my view, has also played a prime role in ensuring 
the quality and relevance of the Tribunal’s decision. 

It is that commitment which, in my opinion, explains the surprisingly low percentage of cases in which dissenting 
opinions have been registered. (The percentage appears still to be below 5%.) 

In a field as inherently contentious and emotion-laden as this one, the extremely high proportion of unanimous 
decisions is obviously remarkable. The problem is that it is so remarkable that it has led the worker and employer 
communities to question whether ‘‘their’’ members on the Tribunal are in fact doing the job they are supposed to be 
doing. That questioning is, in turn, pressuring the Tribunal’s worker and employer Members to adopt more 
partisan postures. The communities’ attitudes are thus threatening the true effectiveness of the tripartite design. 


What makes the design work — what motivates the careful listening and honest efforts to understand and resolve 
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other members’ concerns — is the confidence that concerns expressed are genuine; that when a colleague disagrees 
it is because he, himself, or she, herself, honestly sees the thing differently. 


Were it to become apparent that a colleague’s disagreements reflected mere advocacy or posturing for the 
purpose of manipulating panels towards preconceived partisan conclusions, or even if the environment were to 
change sufficiently so that one could no longer be confident that the concerns expressed by one’s colleagues were 
necessarily genuine, then the responses to such concerns would, in their turn, become partisan and manipulative. 
Very shortly, neither of the representative members would be truly directing their minds to the actual merits of the 
issues, and shortly after that, the panel chairs would stop caring what their colleagues were saying. The caucus 
would thereby become nothing more than ritual, and the decision would be effectively made by the panel chair. At 
that point, the Tribunal’s tripartite character will have gone the way of the tripartite character of most labour 
arbitration boards and become mainly a facade. 


Both worker and employer communities — or at least their representative organizations — must appreciate the 
importance of the Tribunal members representative of their communities making decisions as they see them on 
their merits, without regard for the popular, partisan or political point of view. Having members with the courage 
and freedom to act in that manner is the only way that members representative of employers or workers will 
continue to play any meaningful role at the actual decision-making stage. 


Such communities and their organizations must also appreciate that it will be common for their representative 
members, acting in that manner, to reach conclusions on individual issues or cases which differ from the views of 
their respective communities. The Tribunal’s process of adjudication and the detailed bi-partisan information and 
arguments to which an adjudicator who is honestly considering a case is subjected in the course of such process will 
frequently lead to that result. 


To attribute the high proportion of unanimous decisions to the representative members being co-opted by their 
association with the Tribunal, or to their not knowing enough or not being skilled enough at persuading their 
colleagues on the panel to their community’s point of view and not caring enough to dissent, is to question the 
integrity of the representative members or to misunderstand their essential role. 


The employer and worker Members of the Tribunal are, without exception, people with highly relevant and 
senior experience of the workplace. A perusal of the brief resumes in Appendix A will confirm that fact. To a 
dispassionate observer, the fact that such a group of individuals are a// found regularly signing unanimous decisions 
that run contrary to the instinctive views of their respective communities (views they themselves would have held 
before being involved as adjudicators in the cases in question) would presumably suggest that exposure to bi- 
partisan arguments, access to all of the actual evidence, and the acceptance of a duty to try to view the issues 
objectively, very often lead men and women of integrity to conclusions opposite to what a partisan point of view 
would suggest must be correct. 


It would be helpful to the work of the Tribunal if the worker and employer communities were more inclined to see 
unanimous decisions that run contrary to their interests, as evidence that there may be more to the other side of the 
argument than they have been prepared to concede, rather than as reasons for denigrating the motives, 
commitment or abilities of the Tribunal’s representative members. 


H. OPERATIONAL ASPECTS 


1. Introduction 


The Tribunal’s adjudicative processes and its administrative organization and systems have, of course, during 
the second 12 months of its existence continued to be in a developmental phase. By the end of the reporting period, 
the Tribunal had experienced about 21 months in an operational mode, but only about 12 months at or near full 
production levels. The Tribunal did not begin to reach its production capacity until the Fall of 1986 when the second 
major group of Vice-Chair and Member appointments came on stream. 


2. Administrative Highlights 
(a) The Computer 


In the First Report, the failure of the Tribunal’s first computer system was reported and readers were advised that 
the development of a replacement system was under way. In the ensuing 12 months, considerable progress was 
made. A request for tender was developed, the tendering and evaluation process completed, and in June 1987, a 
contract was signed with Digital Electronics of Canada. By the end of the reporting period, the hardware had been 
delivered, terminals had been installed, and the process of putting the computer on-stream had begun. 


The computer system selected is an office-wide integrated system utilizing centrally located mini-computers. The 
system supports word processing, office management systems such as electronic mail, calendars and other time 
management devices, and conferencing and case management. 
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The development of the case management system involves software customized to the special needs of the 
Tribunal. The Tribunal has found it necessary to involve most of its administrative staff in the process of defining 
the details of the case management computer protocol and has been surprised by the amount of staff time this 
process has required. By the end of the reporting period, for instance, we estimate about 650 person hours have so 
far been expended in just the formal meetings associated with this activity. It is also clear that an equal or greater 
number of hours will be necessary before the program is up and running. The present schedule calls for the case 
management system to be operational in the spring of 1988. 


While the amount of staff resources required for the development of the case management system has been 
surprising, an important side effect is that the computer’s needs in this respect have motivated a rigorous 
examination and refinement of the Tribunal’s case management systems and procedures. The result is that the area 
of the Tribunal’s organization and systems devoted to the management of the case flow is now especially tight and 
effective. 


One area in which I am anticipating the computer will provide unique advantages is with respect to hearing panel 
caucuses and other forms of internal, Tribunal meetings. The computer’s conferencing capacity may be expected to 
improve the efficiency of the internal meeting processes significantly and should make an important contribution 
to cutting back the time taken by the tripartite decision-making process. 


(b) The Committee System 


To improve tripartite input into the development of Tribunal administrative policies and to enlist additional 
management resources, the Tribunal has introduced an administrative committee system. 


The committees currently consist of an Executive Committee; a Production Advisory Committee; a Tribunal 
Counsel Office, Practice and Procedures Committee; a Research, Publications and Library Committee; an 
Outreach and Training Committee; a French Language Services Committee; and a Finance and Administration 
Committee. 


The membership of these committees typically includes Vice-Chairs, Members representative of employers and 
workers, and the Department Head with the primary administrative responsibility in the areas of the committee’s 
mandate. Of particular interest is the fact that most of the committees are chaired by worker or employer Members. 


The committees are responsible for approving and supervising policy developments in the area of their mandates. 
Department Heads report to the committees in that respect. Committee recommendations on policy matters are 
sent to the Executive Committee for comment and then to the Tribunal Assembly or Tribunal Chairman for final 
approval. (Whether final approval lies with the Chairman or the Tribunal Assembly depends on whether the subject 
matter falls within the Chairman’s statutory prerogatives.) 


Readers will not have encountered in the First Report any reference to the Tribunal ‘‘Assembly’’. This is the label 
now applied to the meeting of all Order-in-Council appointments and senior staff. It is typically held two or three 
times a month and is chaired by the Alternate Chairman. This meeting has figured prominently in the Tribunal’s 
management processes from the beginning. It is the same meeting which has provided an ongoing forum for the 
review and discussion of substantive issues as well. The Assembly does not, it may be noted, make decisions on 
substantive, case-related issues. 


The Executive Committee consists of one Vice-Chair, one worker Member, one employer Member, the Alternate 
Chairman, the Chairman and each of the Department Heads (General Counsel, General Manager, and the Director 
of Research and Publications). It is chaired by the Tribunal Chairman. It meets once a week and performs a co- 
ordinating role with respect to the other committees and a consultative role with respect to the Tribunal Chairman. 
The Executive Committee was established at the time the new committee system was introduced. 


(c) Staffing 
As of the end of the reporting period, the staff complement consisted of 66 regular staff, 22 contract staff, and 22 
full-time Order-in-Council appointments. 
The Tribunal also employs eight part-time Senior Medical Counsellors. 


As will appear from the financial reports for the fiscal period ending March 30, 1987, the Tribunal continues to 
make extensive use of temporary help, and it is expected that this will continue until the computer 1s fully 
operational and the administrative and adjudicative processes have stabilized. 


(d) No-smoking Policy 


As of September 1, 1987, the Tribunal became a no-smoking work environment. The rule against smoking 
applies to all parts of the Tribunal’s premises, including private offices, hearing rooms, reception areas, efc., and 
extends to parties and their representatives attending at the Tribunal. 
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The policy was developed by a staff committee and its implementation strategy included four-month advance 
notice of the implementation of the policy, and Tribunal subsidization of staff participation in programs designed 


to assist individuals to quit smoking. 
As of the end of the reporting period, the policy had been in place for one month, and to date, there has been no 
indication of any resistance to the policy from any quarter. 


3. The Tribunal Counsel Office 


(a) The Controversy Recedes 


The Tribunal’s use of its own counsel in the preparation of cases and in the hearings themselves was initially 
regarded as an innovative step and was controversial in the Tribunal’s early months. Over the course of the 
Tribunal’s second year of existence, the controversy on this point seems to have largely disappeared as far as the 
Tribunal’s public is concerned. It remains, however, a subject of continuing internal debate. 


The disappearance of the subject from the public agenda may reflect the fact that the in-hearing appearances of 
Tribunal counsel have turned out to be relatively infrequent — currently, counsel appear in less than 20% of cases 
— and the difficult and especially controversial role of cross-questioning witnesses when testimony has not been 
adequately tested by others has been largely abandoned. 


(b) Cross-questioning of Witnesses 


The virtual abandonment by Tribunal counsel of the role of cross-questioning witnesses where questioning by 
party representatives has failed to test the testimony in areas of apparent weakness is a continuing subject for 
discussion within the Tribunal. At the present time, the role has been largely surrendered to the members of the 
hearing panel. While feedback from party representatives suggest that at least the representatives are more 
comfortable with the panel members rather than Tribunal counsel playing that role, the Tribunal Chairman, for 
one, has ongoing difficulty with the negative long-term implications for the adjudication process of panel members 
in effect accepting the responsibilities of an opposing counsel. This is an area of ongoing internal debate. 


(c) General Duties 


The Tribunal Counsel Office continues, of course, to be responsible for the development of the case descriptions 
— the initial sorting of the file, the selection of relevant documents, the summarizing of the cogent facts and the 
initial identification of the issues. The counsel provides generally the main point of contact between the parties and 
the Tribunal during the pre-hearing stages. 


An increasingly important role for Tribunal counsel is the identification of potential questions concerning the 
sufficiency of the medical evidence in a file. That role is described in more detail in the section dealing with medical 
evidence. 


Another responsibility of the Tribunal Counsel Office which is assuming more importance as the months go by is 
its duty to ensure that hearing panels are aware of particularly relevant previous decisions of other hearing panels 
and of the existence of conflicting previous decisions on any issue with which a panel is concerned. The goal is to 
maintain, as far as possible, consistency in the Tribunal’s decisions so that, by and large, like facts will attract like 
results regardless of the particular panel the parties happen to draw. 


(d) The Future 


The role of the Tribunal Counsel Office and its procedures and process are still in a developmental phase, and 
there continue to be a range of views within the Tribunal as to what should be expected of Tribunal counsel and in 
particular as to how the counsel’s role should relate to the Tribunal Members’ role. Review and adjustment of the 
role is a part of the Tribunal’s active planning agenda. There is no doubt, however, that the basic concept of the 
Tribunal having its own counsel is now accepted as an essential component of the Tribunal’s design. 


4. Case Direction Panels and Instruction Panels 


The role of the Tribunal’s Case Direction Panels in instructing Tribunal counsel deserves a word of further 
explanation. It is a role which, so far as I can recall, has not previously been described. 


The institution of the Case Direction Panel originated in the early planning of the Tribunal’s adjudication 
process. It is a tripartite panel of the Tribunal identical in format and membership to a Tribunal hearing panel. It is 
resorted to for the purpose of providing Tribunal counsel, and — where appropriate — the parties, with directions 
concerning the Tribunal’s pre-hearing activities. These include investigations (medical and other), selection of 
relevant documents, pre-hearing identification of issues, and other matters of potential controversy at the pre- 
hearing stage. It was my view from the beginning that it was necessary that members of the Tribunal adjudicating a 
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particular case be isolated from the Tribunal’s pre-hearing investigative and preparation activities in that case. 
Involvement of hearing panel members in the latter type of pre-hearing activities presents the danger of their 
developing a biased perspective and is contrary to the common law’s traditions in that regard. A Case Direction 
Panel, composed of a Vice-Chairman and Worker and Employer Members of the Tribunal who are not involved in 
the adjudication of the case in question, is a device which permits the Tribunal to carry on its investigative role 
under appropriate tripartite Tribunal direction without jeopardizing its adjudicative role. 


Where a Case Direction Panel is required for the purpose of giving pre-hearing directions on contentious issues, 
it was contemplated that the Panel’s decision in that respect would be arrived at after considering submissions on 
the matter from interested parties — either written or oral as the circumstances indicated. 


A role for Case Direction Panels which had not been originally contemplated, but which evolved early in the 
Tribunal’s experience with the concept, was as a vehicle for private, Tribunal instructions to Tribunal counsel. 


In their role as the Tribunal’s representative, it is understood that Tribunal counsel cannot engage in any activity 
or take any step except pursuant to instructions from the Tribunal — the client. As in any counsel-client 
relationship, there are, of course, established instructions of a general nature — the limits of which are implicitly 
understood — which establish the Tribunal Counsel Office’s basic mandate. It is the obligation of individual 
members of the Counsel Office’s staff to be sensitive to the implicit limits of their general instructions and to seek 
supplementary particular instructions whenever they are contemplating a step or an activity which they cannot be 
confident is authorized by the general instructions. 


The need for such special instructions arises routinely. One example is where counsel has come to the conclusion 
that significant, additional medical evidence is needed. Arranging for such evidence in a particular case is not 
activity within the ambit of a Tribunal counsel’s general instructions. Accordingly, instructions in that regard must 
first be obtained from the Tribunal. 


The need for these instructions to be private — i.e., obtained by a counsel’s application to a Case Direction Panel 
without the involvement of the parties — arises because of logistical difficulties involved in inviting submissions 
from the parties in every such case when, in the majority of cases, the need for additional evidence will not be a 
matter of contention as far as the parties are concerned. The arrangement, therefore, is that counsel privately seeks 
instructions from a Case Direction Panel. If the instructions are issued, counsel then seeks the worker’s co- 
operation and consent in this regard. If the worker or employer takes exception to such an initiative by counsel, the 
understanding is that the counsel then invites either party to take the issue to a Case Direction Panel (differently 
constituted) for further instructions. This latter application is one to which both parties would be privy and in 
respect of which submissions from the parties would be received. 


Where Case Direction Panels are used by Tribunal counsel for the purpose of obtaining private instructions it 
would, in my view, be preferable to characterize them as ‘‘Instruction Panels’’, reserving the ‘‘Case Direction 
Panel’’ label for those occasions when the parties are involved in obtaining pre-hearing directions from the 
Tribunal. 


Tribunal members involved in either type of panel continue to be barred from sitting on the hearing panel in the 
same case. 


5. Outreach and Training 


The Tribunal continues to recognize an institutional responsibility to assist the employer and worker 
communities in understanding the Tribunal’s role and how things work at the Tribunal. The Chairman, Alternate 
Chairman, Vice-Chairmen, worker and employer Members, and staff, have all been receptive to invitations to 
speak to conferences and meetings or to participate in seminars and workshops. The frequency of this type of 
activity has been steady throughout the reporting period. 


The distribution of written explanatory material continues to be a priority. By the end of the reporting period, 
the Tribunal had distributed (in either the English or French versions) 28,000 copies of its pamphlet entitled, How 
to Appeal to the Workers’ Compensation Appeals Tribunal. It has also continued to publish a Newsletter in both 
French and English. Four issues were published during the reporting period. Also, as its practice and procedures 
have stabilized, the Tribunal has issued a series of Practice Directions. These, together with standard-form 
explanatory letters issued to the parties at various stages in the Tribunal’s process, provide individual employers and 
workers with the ‘‘how to’’ information usually required. 


The Tribunal also believes that it is in its institutional interest to do what it reasonably can to assist in the training 
of individuals who appear before the Tribunal as representatives of workers or employers. During the reporting 
period, the Outreach and Training Committee attempted to promote Tribunal participation in employer or worker 
organized training activities. Activity of this nature has been slow to develop, but as of the end of the reporting 
period the Tribunal was actively engaged in preparing for a full day training program for union, worker 
representatives which has been organized for early in October by the Canadian Auto Workers’ Union. The plans 
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include a demonstration mock Tribunal hearing. The Office of the Employer Adviser has agreed to participate in 
this program through providing one of its staff in the role of employer representative. 


The Tribunal is sensitive to the potential risks involved in the Tribunal participating with employer or worker 
organizations in training programs which in the natural order of things are designed to serve partisan goals. Care, 
however, is being taken to avoid any suggestion of partisan perspective in the Tribunal’s approach in such programs, 
and all reasonable efforts will be taken to ensure that the Tribunal is involved in this type of activity as much on 
behalf of workers as it is on behalf of employers. In the Tribunal’s view, the risks, such as they are, have to be run 
since at this stage in the Tribunal’s development there is much that representatives of workers or employers need to 


know which only Tribunal Members and staff can offer. 
The Tribunal’s future plans in this area of training include periodic public training workshops organized and 
presented by the Tribunal itself. 


6. Scheduling 


At the end of the reporting period for the First Report, the Tribunal’s strategy for arriving at hearing dates had 
progressed to the point where its scheduling department was establishing a mutually acceptable date through a 
process of prior consultation with the parties. This approach was coupled with a strict no-adjournment policy. 


About mid-way through the second reporting period, it was recognized that the scheduling staff was spending an 
inordinate amount of time in the consultation process. Furthermore, to meet the Tribunal’s hearing targets it was 
necessary for the scheduling staff to persuade parties’ representatives to accept hearing dates they did not really 
find convenient. This procedure was not only time-consuming and stressful but it produced hearing dates to which 
one or more of the parties was not truly committed and thus put additional pressure on the Tribunal’s no- 
adjournment policy. 


The policy was, accordingly, changed. Now, when a case is ready for hearing from the Tribunal’s perspective, the 
scheduling department contacts the parties and makes one, non-intrusive attempt to identify a mutually acceptable 
hearing date. If that effort is not productive — for whatever reason — then the parties are advised in writing of the 
Tribunal’s willingness to set a hearing date and instructed to contact the Tribunal’s scheduling department when 
they are ready. In the meantime, the case is put into a currently-non-schedulable category. If no initiative is taken by 
the parties, after a significant waiting period their representatives will be contacted again by the Tribunal. 


In moving to this strategy, the Tribunal accepted that it would mean a reduced number of hearings in the short- 
term. Eventually, however, the number of hearing-ready cases waiting for scheduling would reach a critical mass 
large enough to routinely generate the number of hearing requests the Tribunal needs to meet its targets. 


The strict, no-adjournment policy remains in force and it is the Tribunal’s impression that the worker and 
employer representatives are gradually growing accustomed to it. The pay-off is apparent. Less than 10% of the 
Tribunal’s hearing dates are postponed for any reason. 


7. Out-of-Toronto Hearings 


Through the second reporting period, the Tribunal’s hearing panels continued to travel throughout the Province. 
At regular intervals, hearings are scheduled in Thunder Bay, Sudbury, Timmins, Ottawa, London and Windsor and 
have been held, in special circumstances, in other places as well. Twenty per cent of all cases heard during the 
reporting period were heard at out-of-Toronto locations. 


8. Maintaining Uniform Standards and Consistency in Tribunal Decisions 


In the 18 operational months up to the end of this reporting period the Tribunal had decided and issued one 
thousand, two hundred and two final decisions, employing for this purpose a total of 60 different adjudicators, 
sitting in panels of three. The Tribunal Chairman was the Panel Chairman in 32 cases. The balance of the hearings 
were chaired by 9 full-time and 19 part-time Vice-Chairs. The other members of the hearing panels consisted of 6 
full-time and 7 part-time employer members and 6 full-time and 11 part-time worker members. 


As indicated previously, the Tribunal is unique at this stage of its life in the high proportion of cases in which it 
finds itself dealing with seminal issues. 


. The special importance of maintaining consistency in the Tribunal’s decisions and the inherent difficulty in these 
circumstances of achieving that goal are obvious. The Tribunal has continued to pursue the strategies in this regard 
described in the First Report. These include training and orientation of newly appointed Vice-Chairmen and 
members, continuing programs of education and discussion of emerging issues within the Tribunal generally; the 
activities of the Tribunal Counsel Office as previously described, and the Office of the Chairman’s system for 
reviewing all decisions at the draft stage. 


The last device, which is described in some detail in the First Report (page 14 and 15), is, of course, inherently 
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controversial from an administrative law perspective. Nevertheless, after 18 months’ experience with the 
procedure, the Tribunal is satisfied that it does not interfere with the autonomy and independence of the hearing 
panels, Vice-Chairmen and Member support for the procedure is virtually unanimous, and all concerned find it 
impossible to imagine how, given its operational circumstances, the Tribunal could have managed without this 
procedure. 


9. Medical Evidence 
(a) Medical Assessors and Medical Counsellors 


Section 86h of the Act provides for the establishment, through appointment by Order-in-Council, of what the 
statute’s marginal notes refer to as a ‘‘Panel of Medical Practitioners.’’ It is the doctors on this ‘“‘panel’’ to whom 
the Tribunal may send a worker for further medical examination. 


In fact, the marginal note’s characterization of these doctors as a ‘‘panel’’ is misleading. The Act does not 
contemplate the doctors acting together as a panel in any respect. It is also clear that they are not intended to have 
any decision-making capacity. A more accurate collective description of this group of Order-in-Council appointed 
doctors would be that of a ‘‘roster’’. 


For the practitioners on its 86h roster the Tribunal has also adopted the label ‘‘Medical Assessors’’. This label 
reflects generally what the Tribunal understands their intended role to be and serves, as well, to distinguish this set 
of doctors from the Tribunal’s own ‘‘Medical Counsellors.’’ 


The Tribunal’s Medical Counsellors are a group of senior specialists who have accepted part-time employment 
with the Tribunal and serve as wise counsel to the Tribunal in the medical area generally. Unlike the medical 
assessors, however, they do not examine workers nor do they give evidence or otherwise communicate with hearing 
panels in individual cases. 


During the reporting period, the Medical Counsellors have continued to be co-ordinated by Dr. Brian Holmes, 
currently Acting Radiologist-in-Chief of the Toronto General Hospital, and formerly Professor and Chairman, 
Department of Radiology, Faculty of Medicine, University of Toronto and former Dean of the Faculty of 
Medicine, University of Toronto. Dr. Holmes was Chairman of the Ontario Council of Health from 1981-86. 


In addition to Dr. Holmes, the group has comprised Dr. Douglas P. Bryce, formerly, Professor and Chairman, 
Department of Otolaryngology, University of Toronto, and Otolaryngologist-in-Chief, Toronto General Hospital. 
Dr. Bryce has a special interest in Laryngeal Pathology. 


Dr. John Soper Crawford, currently, Acting Chairman, Department of Ophthalmology, Faculty of Medicine, 
University of Toronto; Professor, Department of Ophthalmology, Faculty of Medicine, University of Toronto, and 
formerly Ophthalmologist-in-Chief, Hospital for Sick Children. 


Dr. Robert L. MacMillan, former Professor, University of Toronto, previously Senior Staff Physician and Head, 
Division of General Internal Medicine, Toronto General Hospital; Clinical Service Chief, 5 University Wing, 
Toronto General Hospital, and presently Staff Physician, Department of Internal Medicine, Toronto General 
Hospital. 


Dr. Ian MacNab, Professor Emeritus, Department of Surgery, University of Toronto and previously Director of 
Research, Wellsford Research Group, Halifax, Nova Scotia; Past Chief, Division of Orthopaedic Surgery, The 
Wellesley Hospital, 1966-1985. Dr. MacNab has a special interest in Spinal Research and Surgery. 


Dr. Thomas P. Morley, Professor Emeritus, Department of Surgery, University of Toronto; past Head, Division 
of Neurosurgery, Toronto General Hospital; Previous Consultant to St. Joseph’s Hospital, Toronto East General 
Hospital, Mount Sinai Hospital, Clarke Institute of Psychiatry. Currently retired. 


Dr. Neil A. Watters, Professor Emeritus, Department of Surgery, University of Toronto; Previously Head, 
Division of General Surgery, University of Toronto, and Surgeon-in-Chief, The Wellesley Hospital. Currently 
retired. 


Dr. Robin Hunter was the original psychiatrist in the group. His untimely death in March 1987, left us bereft of 
counsel in the psychiatry area and in September 1987, Dr. Fred Lowy, was added to the group. Dr. Lowy is the 
recently retired Dean, Faculty of Medicine, University of Toronto; a former Director and Psychiatrist-in-Chief of 
the Clarke Institute of Psychiatry and Psychiatrist-in-Chief, Ottawa Civic Hospital; Vice President, Association of 
Canadian Medical Colleges, 1985-1987; Chairman, Council of Ontario Faculties of Medicine, 1985-1987; Visiting 
Scholar, Kennedy Institute of Ethics, Georgetown University, Washington, D.C., October to December 1987; and 
Member of the Bioethics Section, Institute of Medical Science, University of Toronto. 


The Medical Counsellors have played a number of roles. Through an ongoing series of lectures they have helped 
to raise the level of the Tribunal’s general medical literacy. They also advise Tribunal counsel at the case preparation 
stage concerning the sufficiency of the medical evidence in particular files. 
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In the course of preparing a Case Description, when Tribunal counsel concludes that the medical evidence is 
especially complicated or is left wondering whether there might not be further medical investigation required, he or 
she now sends the file to the appropriate Medical Counsellor for review. The Counsellor advises the Counsel Office 
as to whether or not he thinks the evidence is sufficient and, if it is not, what other avenues of investigation ought, 
in his view, to be explored. If the Counsellor recommends further investigation, then the Tribunal counsel takes that 
recommendation to a Case Direction Panel — really an Instruction Panel (see above) — for instructions in that 
respect. The Medical Counsellor will frequently attend with counsel at the meeting with the Instruction Panel. 


The Counsellors have also been of great assistance in the Tribunal’s recruitment of candidates for appointment 
as Medical Assessors and in advising the Tribunal Chairman generally with respect to medical profession protocol 
including, most importantly, advice on the question of appropriate fees for the Medical Assessors. 


The role of the Medical Counsellor continues to develop and is subject to ongoing review. 


(b) Appointment of Medical Assessors 


The recruitment and appointment of the Medical Assessors under the provisions of section 86h has proven to be 
a long and complex affair. The section requires that the Lieutenant Governor in Council make the appointments 
after ‘‘requesting and considering the views of representatives of employers, workers and physicians.’ The 
procedure that has emerged to comply with this requirement is as follows. 


The members of the Tribunal’s Advisory Group (described in the First Report at page 7) were adopted as the 
‘representatives of employers and workers’’ for this purpose. And because of their seniority and eminence within 
the medical profession, the Tribunal’s Medical Counsellors were considered to be the representatives of physicians 
for this purpose. 


The members of the Advisory Group were invited to suggest the names of appropriate candidates and the 
Medical Counsellors were also consulted in this respect. They in turn consulted other colleagues within the 
profession. Names suggested by the Advisory Group or which came to my attention from other sources were 
reviewed with the Medical Counsellors. 


A tentative list of potential candidates was developed in this fashion. The individuals on that list were then 
approached to see if they would be interested in allowing their names to be entered in the approval process. The help 
of the Medical Counsellors was often enlisted in this recruitment process. 


Once approval had been obtained from a number of such candidates, a list was prepared with attached résumés. 
The list and résumés were then circulated to the Advisory Group and the members of that group were invited to 
indicate whether they had any concerns or reservations about the appointment of any of the doctors listed. The 
names, along with my recommendation and any Advisory Group adverse comments or questions, were then 
submitted to the Minister of Labour for his approval and submission to the Lieutenant Governor in Council. 


This process led finally to the appointment of an initial short list of assessors in May 1987. 


The development of a second, expanded list has been under way for a long time, and it is expected that a list of 
proposed candidates will not be ready for review by members of the Advisory Group until early in the new year. In 
this second list, the Tribunal has been attempting to ensure an appropriate geographical, ethnic and gender mix 
amongst the Assessors. Because the Tribunal is also committed to confining the list as much as possible to senior 
practitioners in the various specialties, the current demographics of the medical profession in Ontario has made the 
selection process particularly difficult. While the co-operation the Tribunal has received from the medical 
profession generally has been all that one would have hoped for, there are some areas of the profession and some 
areas of the province in which the Tribunal has encountered some general reluctance to be involved. 


10. Caseload Performance 
(a) Definition of Terms 


In analyzing the Tribunal’s caseload performance in its first 12 months, the First Report found it necessary to 
define some terms. Those definitions are still pertinent and bear repeating. 


The Tribunal’s caseload consists of its workload plus its backlog. The workload is the work progressing as 
planned, the backlog is the work which is not progressing as planned. It is the backlog which represents the extent of 
a tribunal’s failure to reach or maintain its production plan. 


(b) The Pre-Hearing Stage 


As mentioned in Section F above, experience has required the Tribunal to adjust its production goals. In the pre- 
hearing stage where we once thought it would be reasonable to process even significant entitlement and quantum 
cases In not more than four months except in truly exceptional cases, we now know that the appropriate figure is not 
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four months but five to six months. See page 24 above where the various pre-hearing stages are defined and the time 
required for each is indicated. 


I am not resigned to the Tribunal never being able to reduce its pre-hearing cycle to the original four-month goal, 
or less, but I am satisfied that until the impact of the new computerized case management system is known and the 
Tribunal Counsel Office’s role settled, five to six months must be seen to be necessary. As mentioned previously, a 
chunk of this time is attributable to what is required for the convenience of the parties and their representatives. 


There are, of course, categories of cases, such as section 77 Appeals and section 21 Applications, in which the 
pre-hearing cycle is much less — in the order of six weeks to two months. There are also particularly simple 
entitlement and quantum cases in which the actual pre-hearing process will in fact be completed in two or three 
months. 


It should also be emphasized that the pre-hearing cycle is measured from notice of appeal to the first hearing 
date. On this cycle, if the parties are ready, the setting of the hearing date will typically occur within three months of 
the Tribunal receiving the notice of the appeal. 


Each week the Tribunal now produces a weekly workload analysis. The analysis as of the end of the reporting 
period — the week ending October 2, 1987 — is attached as Appendix C (Blue) to this report. That analysis shows 
that at the end of the week, the Tribunal’s total active pre-hearing workload stood at 1,002 cases. These are all the 
cases at various stages in the pre-hearing process which are, generally speaking, available to be worked on. This 
does include some enforced sitting time. For example, the analysis shows that at the end of that week there were 38 
cases in the two-week waiting period between the sending of the case descriptions to the parties and contacting them 
about a hearing date, and there were 201 cases in which the hearing had been scheduled and the cases were simply 
waiting for the date to arrive. 


The active pre-hearing workload does not, of course, include those cases which are not available to be worked on, 
but which are on hold for some reason beyond the Tribunal staff’s control. As of the week ending October 2, cases 
of this kind totalled 564 of which 391 were pension cases. (As previously indicated, as of the end of the reporting 
period pension cases were experiencing a further short-term hold while the Board and the Tribunal worked out 
certain jurisdictional problems related to the Board’s enactment of its new chronic pain policy.) 


While the question of what the normal pre-hearing workload consists of is open to considerable interpretation, it 
appears that in the pre-hearing part of its operation the 1,002 cases indicated in the Appendix C Weekly Workload 
Analysis represents approximately the normal workload in that part of the Tribunal’s operations. Thus, in the 
Tribunal’s opinion, as previously indicated, there is no backlog problem in the pre-hearing part of the operation. 


This situation will change again when the short-term hold on the pension cases is lifted. Thus there will be a 
portion of the Tribunal’s third year during which a backlog will exist at the pre-hearing stage. However, barring 
some truly unforeseen increases in the incoming caseload, backlog is not now a matter of serious concern in the pre- 
hearing part of the process. 


(c) The Post-Hearing Backlog Problem 


The backlog problem now lies, as was indicated previously, at the post-hearing, decision-making stage. It is a 
problem which has proved impervious to a variety of strategies and represents by a long measure the Tribunal’s 
most important single ongoing problem. 


It is also a problem that is rooted in the nature of the Tribunal’s role as a new adjudicative agency in an 
operationally mature area of activity. Since the Tribunal’s experience in this regard seems likely to be of general 
interest from an administrative law point of view, and of some value to future agencies similarly fixed, I have 
devoted some considerable space in this report to analyzing the sources of this problem. 


As with the pre-hearing operations, it is important in understanding and assessing the backlog problem in the 
post-hearing stage to start with a realistic picture of the normal workload. 


On September 21, 1987, I presented a major report to the Tribunal on the decision-making backlog. In that 
report, I attempted a detailed assessment of what the post-hearing workload would be if everything were going well. 
Defining what the normal, overall workload in this phase of the Tribunal’s operations actually is, is not a straight 
forward matter and there had been no previous attempt to describe it. 


My assessment in this regard was based on certain estimates as to the proportion of cases which will fall into 
various categories of workload following the first hearing, and as to the time required for cases in those categories 
to progress through the various post-hearing processes when everything is going well. The estimates are based on 
the Tribunal’s experience to date and are consistent with the statistical records in this area such as they are. It is 
important to appreciate, however, that there is a large element of educated guess-work in these estimates. The 
estimates will be of particular interest to the Tribunal’s constituencies because they do confirm the slippage relative 
to the original two-month post-hearing goal previously mentioned. A summary of those estimates is as follows: 
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1. Of every fen cases in which the first hearing day is completed, seven will require no further hearings and will 
emerge from the first post-hearing panel caucus (which typically occurs immediately following the hearing) ready 
to write; two will require further submissions or investigations (typically medical), and one will have been 
recessed for continuation of the hearing. 


2. For cases in the hands of full-time Vice-Chairs, of the seven ready to write, five can be decided, written and 
issued within two months; one will take three months, and one will take four months. 


3. For cases in the hands of part-time Vice-Chairs, of the seven ready to write, all will take three months to decide, 
write and issue. This different estimate for part-time Vice-Chairs reflects the fact that, on the one hand, the 
Chairman tends to assign less difficult cases to panels chaired by part-time Vice-Chairs but on the other that the 
processing time is inevitably longer because the part-time Vice-Chairs are not resident in-house. 


4. For full-time Vice-Chairs, of the two cases requiring further submissions or investigations each will take, on 
average, three months to complete the submissions or investigations and a further two months to decide, write 


and issue. 
5. The part-time experience with respect to this latter type of case ought to be about the same as the full-time 
experience. 


6. For both full-time and part-time Vice-Chairs, the one case which is recessed to another hearing day, will require 
three months in which to arrange another hearing date and a further four months to then decide, write and issue 
the decision. The extra deciding and writing time reflects the fact that a case which cannot be disposed of 
completely in the time allotted on the first hearing date is likely to be especially complicated. 


The full-time Vice-Chairs are scheduled to a target of three hearings a week. Currently, when other 
responsibilities and vacations and holidays, etc., are taken into account, this weekly target actually produces 
approximately 2.5 new cases for each Vice-Chair to decide in each of the 52 weeks of the year. 


When, on the basis of the foregoing estimates, one traces the build-up of a full-time Vice-Chair’s workload over 
time — charting, as each month goes by, the additions to the various categories, the movement between categories 
and the decisions issued each month — the steady-state profile of a typical workload for a Vice-Chair looks, at the 
end of any particular month, like this: 


Decisions to be written over the next two months 1 
Decisions to be written over the next three months 

Decisions to be written over the next four months 

Cases in the Hearing Complete but on Hold category 

Cases in the Recessed to another date category 
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TOTAL 42 


Assuming that the Tribunal is operating with its full complement of ten full-time Vice-Chairs (one appointment 
was still pending at the end of the reporting period), the total normal workload for the full-time Vice-Chairs would 
be 420 cases. A similar analysis for the part-time Vice-Chairs as a group — assuming that they will as a group be 
dealing with approximately 40 cases a month — indicates the normal workload for the group at the end of any 
particular month would be 152 cases. Thus, the total normal post-hearing steady-state workload for the Tribunal 
overall would be approximately 570 cases. 


The latter estimate is based on an operating level of 140 hearings per month. However, during the last eight 
months of the reporting period — the period of time over which the bulk of the current workload may be taken to 
have built up — the Tribunal averaged 125 hearings a month. Accordingly, the normal workload against which the 
present total caseload is to be compared for the purpose of determining the size of what can be fairly characterized 
as the post-hearing backlog, must be proportionately reduced. Thus, if the Tribunal were producing in the post- 
hearing phase at a normal production level, the workload that one would have expected to find at the end of the 
period — relative to the actual experience with the hearing rate over the preceding eight months — would be 
approximately 500 cases. 


The actual, total post-hearing caseload at the end of the reporting period was 758 cases. Accordingly, as of the 
end of the reporting period, the Tribunal was suffering from a post-hearing backlog of 258 cases. That backlog is to 
be found in the slippage of the actual experience against the normal times in each phase of the post-hearing 
processes as estimated above, but is most prominent with respect to cases in the ready-to-write category. 


The backlog measurement which is, of course, of most significance is the extent of the delays which have been 
visited upon individual workers and employers. The problem presents itself graphically in the Graph of Input and 
Output Trends attached as Appendix D (Orange). 


For the total period of the Tribunal’s existence, the average time between the end of the hearing and the issuing of 
interim and final decisions was 3.7 months. Broken down by category of cases the average times are as follows: 
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Section 15 Application (to prohibit Civillaw suits) — 33 decisions 4.5 months. 


Leave-to-Appeal Applications (860) — 165 decisions 2.7. months. 
Objections to Employer-arranged Medical 

examinations (s. 21) — 20 decisions 3.8 months. 
Appeals re Access to workers’ files (s. 77) — 218 decisions 2.8 months. 
Entitlement, Quantum and others — 842 decisions 4.1 months. 
Total final and interim decisions issued: — 1278  overallaverage 3.7 months. 


It may be noted in this respect that it is in the last category — Entitlement, Quantum and Others — where the 
bulk of the major cases are to be found. There, also, are most of the cases which required post-hearing submissions 
or investigations as well as those which had to be recessed. The average time indicated in that category includes the 
time required for these extra post-hearing activities. Since approximately 20 per cent of the Tribunal’s total cases 
have led to post-hearing activities of one kind or another and another 10 per cent are recessed to a second hearing 
date, and most of the cases of both types are to be found in the entitlement quantum category, it is fair to conclude 
that the actual average time between the point at which the cases in this category were actually ready to write and the 
date they were issued would be somewhat less than the 4.1 months shown. 


The Tribunal believes the time taken to make the decisions that have been actually issued is, on average, 
reasonably acceptable under all the circumstances. 


The reader will appreciate, however, that while those numbers may indicate a fairly reasonable level of 
performance as far as the decisions which have been issued are concerned, they do not deal with the cases where 
decisions have not yet been issued. And, of course, it is here where the true problem lies. As indicated in the 
Chairman’s Overview, at the end of the reporting period the Tribunal had on its books 207 cases in which the 
hearings had been complete six months without a decision issuing, and of these 47 had been complete for over 12 
months. 


There are several factors which have contributed to this problem, but as previously indicated, the major influence 
in this regard has been the nearly catastrophic nature of the issue overload. 


The problem has been addressed through a series of strategies that were not successful but, in September, steps 
were taken which I expect will solve this problem by some time early in the new year. 


These are as follows: 


First, it was agreed that any Vice-Chair with a significant backlog of decisions would not be assigned to any 
further cases until his or her backlog had been resolved. This meant a significant transfer of resources from hearing 
cases to only deciding cases and a reduction in the short run of the Tribunal’s capacity to hear cases. 


Second, drafts and other decision-related documentation pertaining to backlogged cases were assigned 
overriding priority in the work of the word processing centre, secretaries and worker and employer Members. 


Third, part-time Vice-Chairs with intractable backlogs were urged to schedule blocks of writing time into their 
future schedules and to plan to take up residence in the Tribunal during that writing time, close to the worker and 
employer Members with whom they would have to be working with respect to those decisions and adjacent to the 
administrative and other back-up services that they would require. 


Fourth, a formal, structured control system was initiated designed to routinely track the progress of all cases at 
the decision-making stage and to identify cases at the point where they start to depart from the expected track. The 
system is designed to assist Vice-Chairs to identify and to confront at an early stage cases with which they are having 
special difficulty and to ensure that whatever additional help or back-up with respect to such cases is needed, is 
provided. The goal of this control system is to ensure that inordinate delays in the issuing of any decision occur only 
when they are not reasonably avoidable and only as a result of deliberate choices justified by well-understood 
reasons. 


Finally, steps were taken to fill the one remaining full-time Vice-Chairman position and to add another four, 
part-time Vice-Chairmen. This was done in order to provide some balance against the transfer of existing Vice- 
Chair resources out of the hearing schedule and in anticipation of the possibility that a long-term solution may 
require some permanent reduction in the full-time, Vice-Chairs’ hearing schedules. 


(d) The incoming caseload 


During the reporting period, the Appeals Tribunal received a total of /,854 new cases. The breakdown amongst 
the various categories of cases and the chronological analysis may be seen in the tables and charts in Appendix E 
(Grey) attached. 
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(e) The Tribunal’s production 


During the same period, the Tribunal held hearings in /,373 cases, and disposed of /,505 cases — 553 cases 
disposed of without a hearing and a total of 952 final decisions issued after a hearing. The breakdowns and the 
production experience in chronological terms may be seen in the tables, charts and graphs in Appendix F 
(Red), attached. 


11. Decision No. 915 


Decision No. 915 was the culmination of the Tribunal’s pension assessment appeals leading case strategy. It was 
released on May 22, 1987, following 24 days of evidence and three days of submissions from two parties, eight 
intervenors, and WCB and the Tribunal’s counsel. The evidence included substantial testimony from senior Board 
officials as to the Board’s policies, procedures and practice and extensive medical evidence on the subject of chronic 
pain. 


The decision was summarized by the hearing panel itself in the following terms: 


— The Panel agrees with the Board’s interpretation of section 45 and, while it identifies 
possible problems with the Board’s Rating Schedule, it finds that on the evidence in this 
case the Rating Schedule meets the requirements of the Act. 

— The Panel finds disabling Chronic Pain conditions which develop from industrial 
injuries to be generally compensable in principle, subject to genuineness and adequate 
motivation. 

— The Panel recognizes that the Board does not presently compensate for chronic pain and 
that a change in that policy will involve the development of a new Board chronic pain 
assessment strategy and assessment expertise. 

— The Panel proposes an interim Tribunal chronic pain assessment strategy for pension 
appeals received in the meantime, subject to subsequent reconsideration once the 
Board’s chronic pain assessment policies are in place. 

— The Panel identifies the need for an early treatment and return to work strategy for 
incipient chronic pain cases (similar to what the Board is currently developing) which will 
require improved union and employer co-operation in accommodating disabled workers 
in the work-place. 

— In the particular case, the Panel concludes that the worker is suffering from a back and 
leg disability. The disability is caused by a permanent lower back organic lesion 
complicated by chronic pain magnification associated with a Psychogenic Pain 
Disorder. 

— Contrary to the Board’s assessment which was based on the organic element only, the 
Panel finds that both elements of the disability result from the industrial accident and are 
compensable. 

— The Panel rates the worker’s pension level by estimating the best-fit of his total disability 
with the bench-mark disabilities in the Board’s Rating Schedule. 

— After considering evidence of symptom exaggeration and adjusting for minor 
undermotivation, the Panel rates the pension level at 25%. The Board’s rating was 15%. 

— The Panel reserves on the difficult question of retroactive payments and on that issue 
invites further submissions. 

— As previously arranged with the parties, the SIEF issue of possible transfer of 
responsibility for costs from the employer to the Accident Fund generally is to be the 
subject of reconvened hearings. 


The hearing of submissions from the parties and intervenors on the retroactivity issue — the issue reserved for 
further consideration — is scheduled for October 1987. 


12. The Library 


The Tribunal is particularly proud of its Library. The character of the Library as it has developed and the usc it is 
attracting — both internally and from the Tribunal’s various constituencies — are described below. This is a 
resource which in my view is indispensable in dealing with workers’ compensation issues on an adequately 
informed basis and is one which has not previously been readily available — at least not in Ontario. 


Over the past year, the Tribunal Library has settled into its permanent quarters. The Library collection now 
stands at about 2,500 books and reports (102 journal titles). The collection has been catalogued using the UTLAS 


? Decision 915, Point-Form Synopsis. 
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cataloguing system. The Library staff scans publishers’ reports, journals, conference proceedings, newspapers, on- 
line information retrieval systems and other library bulletins for items of interest to library users related to 
advocating and adjudicating workers’ compensation cases. Special efforts have been made to acquire material of 
historical interest. 


The Library has adopted an acquisition policy which attempts to strike a balance between ownership of material 
and bibliographic awareness. Through the book and report collection and the journals and vertical files, research 
can be started in areas related to administrative and constitutional law, to workers’ compensation law or policy, or 
to the medical issues related to cases before the Tribunal. The collection is supplemented by access to on-line 
information retrieval, library resources in the community and current awareness services. 


The Library serves the Appeals Tribunal’s Members and staff and employer or worker representatives, lawyers, 
injured workers and others involved in or interested in workers’ compensation. Full service hours in the Library are 
9 a.m. to 5 p.m., Monday to Friday. 


During the reporting period the Library staff: 


— added 1,700 records to the vertical file database. A selected list of new articles is 
circulated monthly to Tribunal staff and to the public on request (720 photocopies were 
made of articles on these lists). 

— upgraded the software used to search the WCAT DECISIONS DATABASE providing for 
keyword, panel, section number, date range and text word searches. Library staff has 
trained both WCAT staff and the public on use of this database and has filled both phone 
and in-person requests for searches (200 since April). A copy of this database has been 
sent to the Canadian centre for Occupational Health and Safety and will be used as the 
basis of a WCAT decisions database on their information retrieval system — CCINFO. 

— started a database of workers’ compensation appeals decisions of other jurisdictions, 
e.g., Quebec, New Zealand, Manitoba. 

— expanded the Library current awareness service to include tables of contents of journals 
received in the Library and recent court decisions. Current-awareness computer searches 
of several information retrieval systems are done monthly in the coming year will include 
User Designed Profiles. 

— organized the Library collection of Canadian, U.S. and British court cases dealing with 
workers’ compensation issues. 

— answered numerous reference queries from the staff and the public. (Statistics have been 
kept since April and 513 queries were received.) 


The Library provides staff with access to on-line information retrieval systems on request and has done 135 
searches to date. Interlibrary loans and photocopies resulting from these searches and other research total 1,195. To 
speed interlibrary loan requests, the Library staff uses electronic mail or on-line order services. Library staff 
routinely visit nearby libraries to keep up with the demand for photocopies of research material. 


13. Publications 


During the reporting period, the Research and Publications Department continued to index and summarize the 
decisions of the Tribunal. Decisions are available individually at a cost of $2.00 (approximately 500 decisions were 
requested during the year) or through the Decision Subscription Service which includes all significant decisions. 
The Decision Subscription Service presently has a subscriber list of 450. Significant decisions are summarized and 
the summary (or outline) is attached to the full text. This outline serves to call attention to the significant legal, 
medical or factual details of the decision. 


Various indices are available: the keyword index, the numerical index, the Section 15 index and the annotated 
statute. These are available to subscribers or on request. Creation of the annotated statute and the numerical index 
has been facilitated by the use of data management software — CARDBOX PLUS. It is anticipated in the coming 
year that these indexes will be produced monthly and will be up to date within a month of current material. 


To further enhance research of the Tribunal’s published decisions, a full text search service is planned through 
Infomart Information Management Group, using BASIS software for search and retrieval of decisions. 
Availability of this database to the Members and staff of the Tribunal and to the public is planned for 1988. 


The first volume of the Tribunal’s Compensation Appeals Forum appeared in October 1986. The Forum has been 
designed to provide a forum for a public exchange of views on Tribunal decisions, its practice and procedure, etc. 
The first volume contained articles on the history of the Tribunal, the role of the Tribunal counsel, and the 
Tribunal’s handling of the chronic pain issue in Decision Nos. 9 and 50. Contributors included a Tribunal staff 
member, a worker representative and an employer representative. Volume 2(1) was also published and continued to 
reflect in its contents the tripartite character of the Tribunal. Volume 2(2) is scheduled for publication in October 
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1987. An issue devoted to the topic of causation in workers’ compensation is planned in the coming year. A general 
call for papers has been issued. Copies of the journal are circulated free of charge. 


The publication of the Workers’ Compensation Appeals Tribunal Reporter was postponed. It is now projected 
that the first volume will be available in January 1988. This Reporter will be published for the Tribunal by Carswell 
Legal Publications. Subscription price will be $40 per year to new subscribers and $20 per year to current 
subscribers of the Decision Subscription Service. 


The Tribunal continued to publish and distribute a Newsletter containing schedules of out-of-Toronto hearings, 
information about appointments to the Tribunal, updates on research, library and publications resources and other 
items of interest. 


14. French-Language Services/Training 


The Tribunal continued during the past year to increase its ability to provide services in the French language. A 
three-year plan was prepared to enable the Tribunal to implement the French Language Services Act. The plan 
provides a program to acquire additional staff and to achieve a high level of response to the requirements of 
employers and workers appearing before the Tribunal who wish to use the French language. Certain programs are 
already in place to provide a bilingual capacity. 


The Tribunal policy and direction for French language results is directed by the French Language Services 
Committee comprised of Members representative of Employers and Workers, Vice-Chairmen and senior staff. 


During the past year the Tribunal translated 32 documents into French, including the ‘‘Outline’’ of Decision No. 
915. Also, the Chairman’s First Report was translated into French and has received wide distribution. Every effort 
has been made to provide bilingual signage throughout the Appeals Tribunal with emphasis in the reception area, 
the library and the hearing rooms. 


It is also important to note that two Vice-Chairs and two panel members are fluent in French. This resource 
enables the Tribunal to schedule bilingual panels. To date two French-language hearings were planned, with 
bilingual panels and simultaneous translation. These hearings were withdrawn or adjourned for matters unrelated 
to the conduct in the French language. Also, bilingual panel members meet daily to discuss issues related to the 
hearings to maintain their fluency level. 


The Tribunal is updating the French/English lexicon or glossary which serves as an authoritative reference to 
assist with the translation of decisions and related material. 


The opportunity for employees at the Appeals Tribunal to enrol in French-language training courses is 
encouraged. The Tribunal, through the assistance of the Ontario Institute for Studies in Education and the Human 
Resources Secretariat, has provided French-language training to four levels, including introductory, intermediate, 
advanced and superior. The following is asummary of interest and attendance at French language training: 


— January/March 1987 — 41 employees 
— March/June 1987 — 19 employees 
— July/September 1987 — 7employees 


15. Representation at Hearings 


The Tribunal’s experience during the reporting period with respect to the qualifications of the individuals 
appearing as representatives of workers or employers may be judged from the worker and employer representation 
profiles set out in Appendix G (Purple), attached. 


The Tribunal’s experience with so-called para-professionals engaged in the business of appearing before the 
Tribunal on behalf of one or other of the parties for a fee is, as Appendix G will show, limited. It is, however, very 


uneven. Some “‘consultants’’ are highly professional and exceptionally competent. Others are doing a disservice to 
their clients. 


The Tribunal has had a number of occasions to contemplate what duty it might have to bring neglect, ignorance 
or incompetence of representatives to the attention of their clients or to some other authority. It has, however, 
always concluded that such intervention was inappropriate for an adjudicative tribunal. 


The Tribunal’s experience in this regard indicates a need for public institutional arrangements for the training 
and supervision of professional representatives. 


I. THE TRIBUNALS RECONSIDERATION POWER — THEORY 
AND PROCEDURE 


By the terms of sections 86m and 76 of the Workers’ Compensation Act, the Tribunal’s powers of reconsideration 
read as follows: 
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The Tribunal may, at any time if it considers it advisable to do so, reconsider any decision, order, 
declaration or ruling made by it and vary, amend or revoke such decision, order declaration or ruling. 


During the reporting period, the Tribunal had occasion to consider a substantial number of applications for 
reconsideration of its decisions and to develop policies concerning the use of this discretionary power. Practice 
Direction 8 spells out the Tribunal’s procedural approach to such applications and Decisions No. 72R and 72R2 are 
decisions in which the Tribunal’s substantive approach was first articulated. 


The Tribunal’s basic position with respect to applications for reconsideration is that from the public interest 
perspective the importance of the Tribunal’s decisions being — and being seen to be — final, is paramount and, 
accordingly, decisions should not be susceptible to being re-opened except in exceptional circumstances. The 
Tribunal also considers that section 76 defines a power which is highly discretionary and that embarking on a 
serious consideration of whether or not to resort to it in a particular case is also a discretionary activity which is not 
automatically invoked merely by a party’s application. 


When an application for reconsideration is received, I make an initial decision as to whether there is sufficient 
potential substance in the submissions in support of the application to warrant my establishing a panel to consider 
it. This exercise of the Chairman’s discretion under section 86e of the Act screens out those applications where it is 
apparent that the applicant is merely seeking to have the Tribunal consider his or her case a second time. 


Applications alleging error or missed evidence or new evidence or any matter that is arguably not without at least 
potential substance, I refer to a panel of the Tribunal which I establish for the purpose of reviewing the application 
in question. The Panel so established is usually — but not always — the hearing panel which heard and decided the 
case in the first instance. 


The question I refer to the review panel at this point is only whether the written submissions accompanying the 
application for reconsideration present — on their face — a serious enough case, relative to the Tribunal’s criteria 
for embarking on a reconsideration, to require that the other party or parties in the case be given an opportunity to 
respond to the application. The response in question is, in the first instance, with respect to the issue as to whether 
or not the application has met the Tribunal’s criteria for re-opening a case and embarking on a reconsideration. If 
the panel does not believe there is sufficient merit to the application to require it to hear such submissions in 
response, I will be so advised, and will thereupon advise the applicant that his or her application has been rejected. 


If, on the issue as to whether or not a reconsideration should be embarked upon, the panel concludes that the 
application has sufficient merit to warrant inviting the other party or parties to respond on that issue, then a copy of 
the application is sent to the other party and submissions are requested. Normally, this preliminary issue would be 
decided on the basis of written submissions only, although the panel could elect to proceed to a hearing. Upon 
receipt of such submissions, the panel then decides whether or not the application has satisfied the Tribunal’s 
criteria for re-opening a decision and embarking on the reconsideration authorized by section 76. 


If the panel decides the criteria has been met, it advises me to that effect and I then establish a Tribunal panel for 
the purpose of conducting the reconsideration and determining whether the decision should be ‘‘varied or 
amended’’ — and, if so, how — or whether it should be ‘‘revoked’’ and, if it should be ‘‘revoked”’ what if anything 
should be done in the light of the revocation. Here, again, it would be usual to establish for this purpose the same 
panel which had heard and decided the case in the first instance. However, a differently constituted panel could also 
be appointed. Before deciding the application for reconsideration on its merits, the appointed panel would hold a 
hearing. 

The Tribunal also reserves to itself the right to undertake a reconsideration on its own initiative. To date this has 
happened on one occasion. 

I have found a pervasive tendency, amongst parties and their representatives, and within the Tribunal itself, to 
ignore the distinction between the decision to embark upon a reconsideration — that is, the decision to exercise the 
section 76 powers — and the decision to be taken at the end of such a reconsideration as to whether or not to 
confirm, vary, amend or revoke the original decision. The distinction is, however, one which must be maintained if 
the Tribunal is to keep control of its processes in this regard. Whether or not to embark ona reconsideration is a very 
different issue from whether or not to confirm, vary, amend or revoke after the reconsideration has been completed. 
Careful development of appropriate criteria for the determination of this threshold issue is required if the concept 
of the Tribunal’s decisions as final decisions is to have real substance. 


J. 1986 CHALLENGES REVIEWED 


In the First Report (at page 23), the Chairman listed a number of particular challenges which as of the end of 
September 1986 the Tribunal still had to meet. A review of how the Tribunal stands with respect to each of those 
challenges as of the end of September 1987, would seem to be indicated. 
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1. Demonstrating that the Tribunal is capable of disposing of 215 cases a month 
As indicated above, the resources as planned in 1986 proved unable to produce at this level. A year-long average 
monthly production capacity of 160 to 170 cases appears to be the Tribunal’s limit based on current resources. 


2. Installing a major integrated computer system successfully 
By the end of September 1987, this project, while not completed, was well in hand. 


3. Delivering a sound decision in the Pensions Appeals Leading Case 
The extent to which this challenge was met is obviously a matter of some controversy within the Tribunal’s 
various constituencies. The Tribunal is satisfied, however, that this goal was achieved. 


4. Effecting the transfer from the scrambling style of management necessitated in the Tribunal’s formative 
months to a professional day-to-day management 
The Chairman is satisfied that the day-to-day management of the Tribunal’s affairs is professional, competent 
and effective. 


5. Reducing the time it takes to issue a decision after the hearing is complete 
This is a challenge the Tribunal has so far clearly been unable to meet. See the lengthy discussion of this problem 
above. 


6. The training of workers and employers in the Tribunal’s procedures and process 
The worker and employer communities were slow to respond to the Tribunal’s interest in this area. However, as 
indicated above, some progress in this area is now beginning to be seen. 


7. Providing hearings in the French language 
See in this respect the report concerning French Language Services generally at page 28, above. 


8. Appointment of a French-speaking member representative of workers 
This was accomplished in May 1987. See above at page 28. 


9. French Language services generally 
See above. 


K. FINANCIAL STATEMENTS 


Financial statements for the Tribunal’s second fiscal period (April 1, 1986 to March 30, 1987) are attached as 
Appendix H (Brown). They consist of a Summary Statement of Expenditures and a detailed Statement of 
Expenditures. 


The budget against which the expenditures are compared in these statements was prepared for the Minister’s 
approval in December 1985 — three months after the Tribunal came into existence. The variances between budget 
and expenditures are significant but under the circumstances not surprising. The net underexpenditure of 2.6 
million dollars reflects primarily the facts that anticipated operating levels were not reached as quickly as 
anticipated and the capital expenditure on the computer system was not required during this fiscal period for 
reasons that have been explained elsewhere. (See the First Report). 


All of which is respectively submitted, at Toronto, Ontario, as of September 30, 1987. 


S.R. Ellis 
Chairman 
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THE MEMBERS OF THE TRIBUNAL 


Chairman 


S. Ronald Ellis 

Mr. Ellis is the Tribunal’s first Chairman. He assumed office on October 1, 1985. Mr. Ellis, who trained and 
practised as an engineer before going to law school, was formerly a partner in the Toronto law firm of Osler, Hoskin 
& Harcourt. More recently, he was a faculty member at Osgoode Hall Law School where he was Director and then 
Faculty Director of Parkdale Community Legal Services. He came to the Tribunal from his position as Director of 
Education and head of the Bar Admission Course for the Law Society of Upper Canada. In addition, Mr. Ellis has 
significant experience as a labour arbitrator. 


Alternate Chairman 


James R. Thomas 

Mr. Thomas was appointed to the Tribunal as a Vice-Chairman, effective October 1, 1985, and was assigned by the 
Chairman to the position of Alternate Chairman. A lawyer with a degree in electrical engineering, Mr. Thomas 
worked with Canadian General Electric before entering the legal profession. His experience with C.G.E. included 
six years in managerial positions at one of its manufacturing facilities. He was called to the Bar in 1983. Prior to 
joining the Tribunal, he had extensive involvement with workers’ compensation matters, both through his law 
practice and his work with community clinics. The position of Alternate Chairman is not one that is defined by the 
Tribunal’s legislation. It is a management position created by the Chairman as a means of sharing the 
administrative and management load that devolves on the Chairman’s Office. The title was chosen to reflect the 
senior nature of the position and the fact that the incumbent is also the Vice-Chairman appointed by the Chairman 
— pursuant to provisions in the legislation in that respect — to act in place of the Chairman in the event of the 
Chairman’s absence from the Province or his inability to act. The Alternate Chairman, like the Chairman, has both 
a management and an adjudicative role. 


Full-time Vice-Chairmen 


Laura Bradbury 

Ms. Bradbury was appointed to the Tribunal effective October 1, 1985. Called to the Bar in 1979, she acted as 
counsel for injured workers and, for the two years prior to her appointment, was an investigator with the Office of 
the Ombudsman. 


Nicolette Catton 

Ms. Catton was appointed to the Tribunal effective October 1, 1985. A graduate in sociology, she was with the 
Office of the Ombudsman for nine years prior to her appointment. From 1978 to 1985, she was in charge of the 
Ombudsman’s Workers’ Compensation Directorate. 


Maureen Kenny 

Ms. Kenny was appointed to the Tribunal effective July 30, 1987. She was called to the Bar of Ontario in 1979. 
Following a period of private practice in the field of labour law, Ms. Kenny joined the (Ontario) Ministry of Labour 
as a policy analyst. She came to the Tribunal originally in October 1985, in the position of Counsel to the 
Chairman. 


Faye W. McIntosh-Janis 

Ms. McIntosh-Janis was appointed to the Tribunal effective May 14, 1986. She was called to the Bar of Ontario in 
1978, and was a full-time member of the Research Department at Osler, Hoskin & Harcourt for six years. She 
comes to the Tribunal from the position of Senior Solicitor with the Ontario Labour Relations Board. 


Elaine Newman 
Ms. Newman was appointed to the Tribunal effective July 9, 1986. Called to the Bar in 1979, Ms. Newman was 


previously senior staff lawyer with the Advocacy Resource Centre for the Handicapped in Toronto. She joined the 
Tribunal originally in October 1985, in the position of senior lawyer in the Tribunal’s Counsel Office. 


Kathleen O’ Neil 

Ms. O’Neil was appointed to the Tribunal effective January 22, 1986. She was a lawyer with the Ontario Nurses’ 
Association, and with the Federation of Women Teachers’ Association. Prior to her appointment, she practised 
with the firm of Symes, Kitely & McIntyre. She has also chaired the Justice Committee of the National Action 


Committee on the Status of Women. 


Antonio Signoroni 

Mr. Signoroni was appointed to the Tribunal effective October 1, 1985. A practising lawyer since 1982, Mr. 
Signoroni had ten years experience as a part-time chairman to the Board of Referees of the Unemployment 
Insurance Commission. Before entering the legal profession he was involved extensively with service to the Italian 
community. He was a Trustee on the Metro Separate School Board from 1980 to 1982. 


lan J. Strachan 

Mr. Strachan was appointed to the Tribunal effective October 1, 1985. Called to the Bar in 1971, Mr. Strachan’s law 
practice involved advising small businesses with respect to a variety of commercial matters and employee-related 
issue. He has also served as a director of the Canadian Organization of Small Business. 


Members Representative of Employers and Workers: Full-Time 


Robert Apsey 

Mr. Apsey was appointed to the Tribunal as a Member representative of employers effective December 11, 1985. He 
held a number of responsible positions at Reed Stenhouse during his 25 years with that firm until his early 
retirement in 1983, as a Vice-Chairman of the Board and Senior Vice-President. 


Brian Cook 

Mr. Cook was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. A 
graduate of the University of Toronto, Mr. Cook was a community legal worker with the Industrial Accident 
Victims Group of Ontario for five years. 


Sam Fox 

Mr. Fox was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. A past 
president of the Labour Council of Metropolitan Toronto, Mr. Fox is a former Co-Director and International Vice- 
President of Amalgamated Clothing and Textile Workers Union. 


Karen Guillemette 

Ms. Guillemette was appointed to the Tribunal as a Member representative of employers effective July 2, 1986. Ms. 
Guillemette has been the Administrator of Occupational Health at Kidd Creek Mines Limited in Timmins, and has 
been an active member of the Ontario Mining Association. Prior to her position as Administrator, she was the 
Industrial Nurse at Kidd Creek Mines. 


Lorne Heard 
Mr. Heard was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. With 
more than 30 years of experience in workers’ compensation matters, Mr. Heard came to the Tribunal from a 13-year 


career with the United Steelworkers of America where he had national responsibility for occupational health and 
safety, and workers’ compensation. 


W. Douglas Jago 
Mr. Jago was appointed to the Tribunal as a Member representative of employers effective October 1, 1985. Mr. 
Jago had been Managing Director of Brantford Mechanical Ltd., and President and principal owner of W.D. Jago 


Ltd., both mechanical contracting concerns. He was an active member of the Mechanical Contractor’s 
Association. 


Frances L. Lankin 

Ms. Lankin was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. For 
five years prior to her appointment, she was the Research/Education Officer for the Ontario Public Service 
Employees Union. She was also that union’s equal opportunities coordinator. 


A-2 


David C. Mason 
Mr. Mason was appointed to the Tribunal as a Member representative of employers effective October 1, 1985. Mr. 


Mason came to the Tribunal following a number of years as an industrial relations personnel manager with Rio 
Algom Ltd. 


Nick McCombie 

Mr. McCombie was appointed to the Tribunal as a Member representative of workers effective October 1, 1985. His 
move to the Tribunal followed seven years’ service as a legal worker at the Injured Workers’ Consultants legal clinic 
in Toronto. 


Kenneth W. Preston 

Mr. Preston was appointed to the Tribunal as a Member representative of employers effective October 1, 1985. A 
graduate chemical engineer, Mr. Preston was Director of Employee Relations for Union Carbide for ten years and 
Vice-President of Human Resources for Kellogg Salada for three years. 


Maurice Robillard 

Mr. Robillard was appointed to the Tribunal effective March 11, 1987. Prior to his appointment, he was an 
international representative of the Amalgamated Clothing and Textile Workers’ Union of America for 20 years with 
a wide range of experience including mediation of internal union problems, negotiating contracts, appearances 
before various provincial labour relations boards and advising workers of their rights under provincial labour laws. 


Jacques Seguin 

Mr. Seguin was appointed to the Tribunal as a Member representative of employers effective July 1, 1986. Mr. 
Seguin was Chairman of the Softwood Plywood Division of the Canadian Hardwood Plywood Association 
C.L.A. and Vice-President of CHPA from 1981 to 1983, and retired from Levesque Plywood Limited as General 
Manager in 1984. 


PART-TIME MEMBERS OF THE TRIBUNAL 


Part-Time Vice-Chairmen 


Arjun Aggarwal 

Dr. Aggarwal was appointed to the Tribunal effective May 14, 1986. He is currently the coordinator of labour 
management studies at Confederation College in Thunder Bay, Ontario. He has past experience as a labour lawyer, 
labour consultant, conciliator, fact-finder, referee, and is an approved arbitrator. 


Jean-Guy Bigras 

Mr. Bigras was appointed to the Tribunal effective May 14, 1986. Mr. Bigras is a bilingual communications 
specialist, writing reports and speeches for government agencies and private relations firms. He was formerly the 
Chief, Creative Services, General Secretariat of the National Capital Commission, and Manager of Information 
Services of the Export Development Corporation. He spent 10 years with the North Bay Nugget, first as a District 
Editor and finally as City and News Editor. 


Sandra Chapnik 

Appointed to the Tribunal effective March 11, 1987, Ms. Chapnik practices with the law firm of Leonard A. Banks 
and Associates. She has also served as a part-time Rent Review Commissioner and a Fact Finder for the Education 
Relations Commission. 


Gary Farb 

Mr. Farb was appointed to the Tribunal effective March 11, 1987. He is in private practice and was called to the Bar 
in 1978. He has a wide range of experience in administrative law, including two years as legal counsel in the Office of 
the Ombudsman. 


Ruth Hartman A cot aT 
Ms. Hartman was appointed to the Tribunal effective December 11, 1985. She is currently in private practice with 
an emphasis on administrative appeals to provincial tribunals. She was previously counsel to the Ombudsman for 
five years. 


Joan Lax 
Ms. Lax was appointed to the Tribunal effective May 14, 1986. Called to the Bar in 1978, she has practised with the 


law firm of Weir & Foulds, with emphasis on administrative and civil law. She is currently the Assistant Dean, 
Faculty of Law, University of Toronto. 


John M. Magwood 
Appointed to the Tribunal effective December 11, 1985, Mr. Magwood was called to the Bar in 1936 and has been a 


prominent member of the Ontario Bar for over 40 years. Over the past eight years, he had been the chairman of the 
Canadian Executive Services Overseas (CESO). 


Victor Marafioti 
Mr. Marafioti, appointed to the Tribunal effective March 11, 1987, is currently the Director of Business Programs 


at Centennial College of Applied Arts and Technology. For approximately ten years, he was the Director of COSTI, 
a rehabilitation centre with extensive involvement with the Workers’ Compensation Board. 


William Marcotte 

Mr. Marcotte was appointed to the Tribunal effective May 14, 1986. He is a mediator and is on the list of approved 
arbitrators with the Ministry of Labour. He teaches collective bargaining processes and educational organizations 
at the University of Western Ontario. 


Eva Marszewski 

Ms. Marszewski was appointed to the Tribunal effective May 14, 1986. She was called to the Bar in 1976 and is, at 
present, in private practice with special emphasis on civil litigation, family law, municipal law and labour law. She is 
a past member of the Ontario Advisory Council on Women’s Issues. 


John Paul Moore 
Mr. Moore was appointed to the Tribunal effective July 16, 1986. Called to the Bar in 1978, Mr. Moore is currently a 
staff lawyer with Downtown Legal Services on a part-time basis, dealing with various administrative tribunals. 


Denise Reaume 

Appointed to the Tribunal effective March 11, 1987, Professor Reaume is a Professor of Law at the University of 
Toronto. She teaches administrative law and her past experience includes a research study entitled, ‘“Compensation 
for Loss of Working Capacity’’ for the Ontario Law Reform Commission. 


Sophia Sperdakos 

Ms. Sperdakos was appointed to the Tribunal effective May 14, 1986. She was called to the Ontario Bar in 1982 and 
is currently with the law firm of Dunbar, Sachs, Appeal. She was a chairperson and caseworker with the 
Community and Legal Aid Services programme at Osgoode Hall Law School. 


Susan Stewart 

Ms. Stewart was appointed to the Tribunal effective May 14, 1986. Ms. Stewart articled with the Ontario Labour 
Relations Board and was called to the Bar of Ontario in 1980. She has been a lawyer with the Ontario Nurses’ 
Association for approximately four years and has participated in arbitration hearings as an advocate and union 
nominee. 


Gerald Swartz 

Mr. Swartz, appointed to the Tribunal effective. March 11, 1987, was at one time Director of Research for the 
Ministry of Labour. He is now the President of Canadian Loric Consultants Ltd. He has experience in human 
resources management, negotiating collective agreements, arbitrations, and workers’ compensation and 
employment standards assessments. 


Paul Torrie 

Mr. Torrie was appointed to the Tribunal effective May 14, 1986. He is currently a partner in the law firm of Torrie, 
Simpson, practising in a wide range of litigation, administrative and corporate law. Mr. Torrie’s additional work 
experience includes community legal work with the Osgoode Hall Community Legal Aid Services programme. 


Peter Warrian 


Mr. Warrian was appointed to the Tribunal effective May 14, 1986, and has extensive labour relations experience 
through his involvement with the Ontario Public Service Employees Union. He currently carries on a consulting 
business with government and union clientele and has written extensively in the labour relations field. 
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Chris Wydrzynski 

Professor Wydrzynski was appointed to the Tribunal effective March 11, 1987. He is a professor of law at the 
University of Windsor (since 1975) and was called to the Bar in 1982. He teaches administrative law and has acted as 
areferee, analyst, consultant, research evaluator and panelist. 


Members Representative of Employers and Workers: Part-Time 


Shelley Acheson 
Ms. Acheson was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. 
She was the Human Rights Director of the Ontario Federation of Labour from 1975 to 1984. 


Dave Beattie 

Mr. Beattie was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. He 
has 20 years of WCB experience representing injured workers or disabled firefighters in Appeals Adjudicator and 
Appeal Board hearings. 


Frank Byrnes 

Mr. Byrnes was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. He was 
formerly a police officer and has been a member of the Joint Consultative Committee on Workers’ Compensation 
Board matters. 


Herbert Clappison 

Mr. Clappison was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. Mr. 
Clappison retired from Bell Canada in 1982 after 37 years of employment with that company. Upon retirement, he 
was Director of Labour Relations and Employment. 


George Drennan 

Mr. Drennan was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. He 
has been the Grand Lodge Representative for the International Association of Machinists and Aerospace Workers 
since 1971. 


Douglas Felice 
Mr. Felice was appointed to the Tribunal as a Member representative of workers effective May 14, 1986, and is 
currently with the Canadian Paper Workers Union. 


Mary Ferrari 
Ms. Ferrari was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. Her 
previous experience includes legal worker with the Industrial Accident Victims Group of Ontario. 


Patti Fuhrman 

Ms. Fuhrman was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. She was 
a caseworker at the Advocacy Resource Centre for the Handicapped and, more recently, was a worker with 
Employment and Immigration Canada. 


Donald Grenville 

Mr. Grenville was appointed to the Tribunal as a Member representative of employers effective December 11, 1985. 
He has an extensive personnel management background with Texas Gulf Sulphur Canada and more recently, 
Canada Development Corporation. 


Roy Higson 

Mr. Higson was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. He 
recently retired from the Retail, Wholesale and Department Store Union. He was the international representative of 
Local 414 for nine years and has 29 years of union experience. 


Faith Jackson 

Ms. Jackson was appointed to the Tribunal as a Member representative of workers effective December 11, 1985. A 
Nurses’ Aid at Guildwood Villa Nursing Home from 1972 to 1985, Ms. Jackson was a member of the Executive 
Board of the Service Employees International Union (SEIU) for six years. 


Donna Jewell : 
A resident of London, Ms. Jewell was appointed to the Tribunal as a Member representative of employers effective 


December 11, 1985. She has been the assistant safety director of Ellis-Don Ltd. for approximately seven years. She 
managed the Ellis-Don WCB claims management and safety programs. 


Peter Klym 
Mr. Klym was appointed to the Tribunal as a Member representative of workers effective May 14, 1986. He is 


currently employed with the Communication Workers of Canada. 


Teresa Kowalishin 
Ms. Kowalishin was appointed to the Tribunal as a Member representative of employers effective May 14, 1986. She 


has been employed as a lawyer with the City of Toronto since her call to the Bar in 1979. 


Martin Meslin 

Mr. Meslin was appointed to the Tribunal as a Member representative of employers effective December 11, 1985. 
He has over 30 years of experience in running his own business in the printing industry. He was a lay member of the 
Ontario Legal Aid Plan Appeals Committee. 


John Ronson 
Mr. Ronson was appointed to the Tribunal as a Member representative of employers effective December 11, 1985. 
He has an extensive background in personnel development at Stelco. 


Members Who Resigned During the Reporting Period 
The following part-time Tribunal Members resigned during this reporting period: 


James Connor 
Tribunal Member representative of employers 


William Correll 
Tribunal Member representative of employers 


Allan Maclsaac 
Tribunal Member representative of workers 


Marlene Philip 
Vice-Chairman 


Frank Sampson 
Tribunal Member representative of employers 


E.A. (Ted) Seaborn 
Tribunal Member representative of employers 


Ken Signoretti 
Tribunal Member representative of workers 
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MEMORANDUM OF UNDERSTANDING 
BETWEEN 
THE WORKERS’ COMPENSATION APPEALS TRIBUNAL (’Tribunal’) 
AND 
THE ONTARIO MINISTRY OF LABOUR (‘Ministry’) 
DATE: October 16, 1987 


**G. Sorbara’’ **S.R. Ellis’’ 


Minister of Labour Chairman 
Workers’ Compensation Appeals Tribunal 


CONCURRED: 


‘*Robert G. Elgie’’ 


Chairman 
Workers’ Compensation Board 
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1. INTRODUCTION AND BACKGROUND 


(a) This Memorandum of Understanding constitutes a formal description and agreement on the administrative, 
operating and accountability relationships between the Chairman of the Workers’ Compensation Appeals 
Tribunal (‘Chairman’), the Workers’ Compensation Appeals Tribunal (‘Tribunal’), and the Minister of 
Labour (‘Minister’). This agreement does not supersede the provisions of the constituting legislation, nor is 
it intended to interfere with the independent judicial operation of the Tribunal. 

(b) The Tribunal was created by the Workers’ Compensation Amendment Act, S.O. 1984, Chapter 58 — 
Section 32, which came into force on October 1, 1985. 

(c) The Chairman shall exercise his responsibilities and activities in accordance with his Memorandum of 
Understanding, subject to the Workers’ Compensation Act (‘Act’) and the powers conferred upon the 
Chairman by that Act. 

(d) The Memorandum of Understanding is effective on the date it is executed by the Minister of Labour and the 
Chairman, subject to the approval of Management Board of Cabinet. 

(e) The Memorandum of Understanding shall be reviewed at the request of either the Minister of Labour or the 
Chairman, or upon the appointment of a new Chairman or a new Minister. Any future amendments to this 
Memorandum of Understanding are subject to the approval of Management Board of Cabinet. 


2. PURPOSE AND OBJECTIVES OF THE WORKERS’ COMPENSATION APPEALS TRIBUNAL 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial and independent manner, 
appeals by the workers and employers from decisions, orders or rulings of the Workers’ Compensation Board, and 
any matters or issues expressly conferred upon the Tribunal by the Act. 

It is the objective of the Tribunal to hear appeals or applications as expeditiously and efficiently as possible in 
order to ensure an appellant or applicant is given a hearing without undue delay, while giving due consideration in 
each case to the need to identify the issues, investigate the facts, ensure the availability of necessary relevant medical 
and other evidence, and consider the applicable policy and law. 

The Tribunal will, while attempting to keep cases on hand to a minimum, and investigating the facts of each case, 
carry out its operations within the budget approved by the Minister of Labour. 


3. ROLE AND RESPONSIBILITIES 
Minister of Labour 


(a) The Minister is responsible for reporting to the Legislative Assembly and its committees on the activities, 
performance and expenditures of the Tribunal, and is further responsible for the preparation of any 
legislative amendments which may be required in the future. 

(b) The Minister of Labour will: 

— approve the annual budget of the Tribunal; and 
— review the Tribunal’s Annual Report. 

(c) The Minister shall communicate to the Tribunal those policy decisions of the Government of Ontario 
relevant to the Tribunal’s operations as required. 

(d) The Minister, as the member of the Executive Council responsible for the Act, is responsible for the tabling 
on behalf of the Tribunal of any submissions, reports, and requests which it may make to the Legislative 
Assembly and its committees, to Cabinet, to Management Board of Cabinet, and other relevant government 
agencies. 

(e) The Minister shall arrange for, and provide, the administrative support services and technical advice from 
the Ministry of Labour or other agencies of the Ontario Government specified herein in a manner that does 
not interfere with the Tribunal’s ability to make independent judicial decisions. 


The Workers’ Compensation Appeals Tribunal 


(f) The Tribunal is responsible for exercising the powers and performing the duties as described in Section 86(a) 
through 86(0) inclusive of the Workers’ Compensation Act in an efficient, effective, fair and objective 
manner. 

(g) The Tribunal, in exercising such powers, shall adjudicate on individual cases independent of the 
Government, the Minister, and the Workers’ Compensation Board, or any other individual group or 
organization, subject only to the provisions, limitations, and conditions found in the Act. 


Chairman, Workers’ Compensation Appeals Tribunal 


(h) The Chairman of the Tribunal is its Chief Executive Officer. . 4 
(i) The Chairman is responsible for ensuring that the legislated mandate of the Tribunal is fulfilled in an 


efficient and effective manner. 
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(i) 


(k) 
(I) 


The Chairman is responsible for the efficient, effective, fair and objective operation of the Tribunal, and as 
Chief Executive Officer, is accountable to the members of the Workers’ Compensation Appeals Tribunal for 
such operations, and as Chairman is accountable to the Legislature of Ontario through the Minister. 

The Chairman has the obligation to provide the Minister with such information concerning the Tribunal’s 
operations as the Minister may require for reports to the Legislative Assembly and its committees. 

The Chairman has the right to operate the Tribunal in accordance with the specific exemptions contained in 
Section 4 of this Memorandum, and for those items not specifically set out, shall operate in accordance with 
the administrative policies of the Government of Ontario. 


(m) The Chairman of the Tribunal will prepare an annual budget and will forward this budget to the Minister for 


(n) 


his consideration by December 31st of the calendar year preceding the fiscal year in question. 
The position of the Chairman must be classified under the Executive Compensation Plan. 


Workers’ Compensation Board (‘The Board’) 


(0) 


The Board is responsible for flowing funds necessary for the day-to-day operations of the Tribunal and for 
incorporating such expenditures of the Tribunal as part of the Board’s administrative expenses. The Board 
will exercise no other administrative duties other than this item. 


4. ADMINISTRATION 


The Tribunal has been designated a Schedule 1 Agency in accordance with Section 25-2 of the Ontario Manual of 
Administration, with the following specific exceptions to the guidelines governing Schedule 1 Agencies. 


(a) 


(b) 


(c) 


(d) 


(e) 


The Chairman, according to sub-section 86b(3) of the Act may, at his discretion, establish job 
classifications, personnel qualifications and ranges for remuneration and benefits and may appoint, 
promote and employ officers and employees of the Tribunal in accordance with the Tribunal’s framework of 
personnel, salary and benefits, subject to guidelines as established by Management Board of Cabinet. 

The Chairman further agrees to take as his guidelines for the classification and remuneration for officers 
and staff of the Tribunal the classification and remuneration within the Civil Service, and as his guidelines 
for the recruiting of such officers and staff, the principles and practices of the Ontario Public Service with 
regard to open competitions and selection based on merit and guidelines established by Management Board 
of Cabinet for the public service as a whole. 

The Chairman will appoint officers and staff as Crown Employees of the Tribunal, and not as employee 
under the Public Service Act. 

Subject to an obligation to bargain collectively with Tribunal employees, full-time employees may receive 
employee benefits as provided in Part VI of Regulation 881 under the Public Service Act in the same manner 
as if such employees were appointed to the Service of the Crown under the Public Service Act and the 
Tribunal shall pay the employee’s portion of such benefits through the appropriate Government of Ontario 
Plan in force. 

Lawyers employed by the Tribunal shall be employees of the Tribunal and not members of the Common 
Legal Service of the Ministry of the Attorney General. 

The Tribunal may, out of funds provided by the Workers’ Compensation Board, acquire all forms of goods 
and services including office equipment, outside legal and other professional services, accommodation and 
information processing systems necessary for efficient and effective operations. 

In acquiring such goods and services, the Tribunal will follow the policies and practices used by the Ontario 
Government in acquiring goods and services as established by Management Board of Cabinet. 

Any assets, either real or intellectual property, acquired by the Tribunal, shall be considered assets of the 
Tribunal and shall be insured against appropriate perils by the Tribunal. It is understood that in the event of 
a disabandonment of the Tribunal, the title to the Tribunal’s assets shall pass to the Workers’ Compensation 
Board. 

The Tribunal will, while maintaining its own bank accounts for payments, use the Government’s Integrated 
Payroll, Personnel and Employee Benefits System (IPPEBS), and receive support from the Ministry of 
Government Services’ Employee Benefits and Data Services Branch, to record personnel information and 
provide a basis of benefits administration and the generation of payroll cheques and cheques to insurance 
carriers and to the Federal Government with regard to universal social benefits. The Tribunal will use 
standard government documentation for input to this system. 

The Tribunal will not use the Government’s Central Attendance Reporting System (CARS) but will 
maintain its own record of vacation attendance and other credits for its staff. 

The Tribunal is required to adhere to the Government of Ontario’s Visual Identity Program in consultation 


with the Secretariat of the Management Board of Cabinet and as prescribed in the Ontario Visual Identity 
Manual. 
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5. SUPPORT SERVICES 


(a) 


(b) 


Unless otherwise mutually agreed between the Ministry of Labour and the Tribunal, the Ministry of Labour 
will provide administrative advice and support services to the Tribunal upon request with respect to the 
following: 

— assistance in acquisition of accommodation and future relocation; 

— office automation, telecommunications, computer systems and related technologies; 

— purchasing; 

— personnel services: classification services, staff relations and recruitment advice; 

— liaison with central agencies (e.g. preparation of Management Board submissions); 

— internal audit services; 

— mail handling within the Ontario Public Service. 

Unless otherwise agreed to with the Ministry of Labour in writing, the Tribunal shall assume responsibility 
for, and make its own arrangements, in keeping with the provisions of Section 3(1) with respect to the 
following: 

— recruitment; 

— payroll, including IPPEBS input; 

— telephone installation and maintenance; 

— acquisition of professional services; 

— courier services; 

— public relations; 

— accounting and budget control systems and procedures; 

— mail handling external to the OPS; 

— forms design; 

— acquisition of furniture; 

— printing; 

— communications services; 

— library, research, archival functions; 

— facility and records security; 

— legal counsel; 

— inventory control; 

— reproduction equipment/operations. 


6. FINANCIAL 


(a) 


(b) 


(c) 
(d) 


(e) 


(f) 


(g) 
(h) 


(i) 
G) 
(k) 


The Tribunal is funded directly as an administrative expense of the Workers’ Compensation Board 

independent of the Consolidated Revenue Fund. 

For purposes of this agreement, the Chief Executive Officer of the Tribunal is also to be regarded as the 

Chief Financial Officer of the Tribunal; and as such, is responsible for the maintenance of the Tribunal’s 

accounts in accordance with government accounting policy, subject to the Workers’ Compensation Act. 

The Tribunal’s financial year shall be from April Ist to March 31 of the following year. 

The Chairman of the Tribunal shall forward annually to the Minister a proposed budget for the next fiscal 

year which will outline: 

— the expected activity level for the various types and groups of appeals and the Tribunal’s plans for 
handling its expected workload; 

—acalendarized expenditure estimate for the period which will indicate the following items: salaries and 
wages, employee benefits, transportation/communications services and supplies and equipment. 

The budget shall be prepared by the Tribunal in accordance with the Government’s annual budget format 

and in conformity with generally accepted budgeting and accounting standards and practices of the 

Government of Ontario. 

The budget shall be submitted to the Minister prior to the end of the calendar year preceding the next fiscal 

year; that is, three months prior to the start of the next fiscal year. 

The Minister will give his written approval to a final budget prior to the start of the Tribunal’s fiscal year. 

The Minister will inform the Workers’ Compensation Board, in writing, of the Tribunal’s approved annual 

budget and any subsequent changes as soon as possible after their approval. 

The Tribunal’s expenditures shall form part of the administrative costs of the Workers’ Compensation 

Board and shall form part of its annual financial statement. . 

The Tribunal shall make its expenditures in accordance with the approved budget; increases in expenditures 

beyond the approved levels shall not be made without prior notification to, and approval of, the Minister. 

Increases in staff levels beyond the approved budget shall not be made without prior approval of the 

Minister. 
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(1) The Tribunal shall establish bank accounts necessary for its operations and shall keep a separate interest- 
bearing account for cash received from the Workers’ Compensation Board, and separate accounts for 
payroll and benefits expenditures and, such other significant expenditure areas as, appellant and witness 
expenses, medical consulting fees, and a general expenditure account. 

(m) The Tribunal shall not accumulate large amounts of cash on hand and will transfer money from its cash 
account to its expenditure accounts as required on a day-to-day basis. 

(n) The Tribunal shall work closely with the Workers’ Compensation Board to ensure that it has enough cash on 
hand at any time to meet its predicted expenditures, while not accumulating a significant cash surplus. To 
this end, the Workers’ Compensation Board, with due consideration to the calendarized budget, shall 
transfer funds to the Tribunal on a monthly basis. The Tribunal will provide the Board with a detailed 
monthly statement of its expenditures and any significant upcoming expenditures which were not 
contemplated or represent a major deviation from the expected calendarized budget. The Board shall 
advance such monies on deposit to cover a month and a half of expenditures and that reimbursement of 
expenditures will be based on submission of the previous month’s financial statements. 


7. OTHER FINANCIAL OR OPERATING RELATIONSHIPS 


(a) The Minister of Labour is responsible, with other Ministers as appropriate, for intergovernmental relations 
as they are required or may affect the Tribunal. 

(b) The Tribunal shall not enter into any agreement with respect to borrowing, loss funding or other similar 
financial transactions. In this respect, the Chairman is responsible for compliance with the Manual of the 
Office of the Treasury. 

(c) The cost of providing support services by the Ministry of Labour to the Tribunal under this Memorandum 
may be recovered for deposit in the Consolidated Revenue Fund from the Workers’ Compensation Board. 
The Ministry will provide the Board with a calendarized annual estimate of the cost of these services. 


8. REPORTING 


(a) The Tribunal shall produce reports of a statistical, operational and financial nature during the fiscal year 
including: 

— monthly reports of actual versus planned expenditures and projections for the balance of the year; 
— monthly reports with regard to staffing levels and projected staffing levels; 
— monthly reports on the status of the Tribunal’s caseload. 

(b) The Tribunal shall provide copies of the above reports to the Minister as required. 

(c) The Tribunal shall also provide the Minister with an Annual Report for purposes of public accountability. It 
shall reflect the operational plans and actual activities of the Tribunal for the past year, its financial 
expenditures for the period and its financial position at the end of the year. 

(d) The audited annual financial statements of the Tribunal, for purposes of public accountability, shall be 
prepared in accordance with generally accepted accounting principles and standards, and shall be audited by 
the Provincial Auditor or a reputable accounting firm at the end of each fiscal year. 

(e) The Tribunal shall comply with the requirements of the WCB to provide audited financial statements at the 
end of each calendar year of the Tribunal’s operation. 


9. AUDIT 


(a) The Tribunal, as a Schedule I Agency of the Government, is subject to routine financial and operational 
audit according to procedures and policies of Government and the Ministry of Labour. 

(b) The Tribunal shall provide such information as may be required by the Provincial Auditor or the Ministry’s 
Internal Auditors in the conduct of financial, management or EDP audits. 


10. SUNSET REVIEW 


The parties understand that the Minister is required to undertake a sunset review of the Tribunal in accordance 
with guidelines established by Management Board, and submit a report to Management Board by October 1, 1988. 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


SECOND REPORT 
APPENDIX C 


WEEKLY WORKLOAD ANALYSIS 


WEEKI.Y WORKI.OAD ANALYSIS 


AS AT W.E. October 2nd, 1987 


1 AWAITING INITIAL PROCESSING 


2 INTAKE PROCESSING - CASE IN PROGRESS 


SECTION 15 

SECTION 21 * 

SECTION 77 (note 7) 

SECTION 860 - WRITTEN 


- ORAL 


TOTAL CASES IN INTAKE 


TCO PROCESSING 
CASES WAITING TO BE SORTED BY TCO: NOT SORTED 


CASES WAITING TO BE ASSIGNED TO INDIVIDUAL TCO: SORTED 


CASES WAITING TO BE ASSIGNED TO TRACK 3 : SORTED 


ASSIGNED CASES: 

- CD PREPARATION IN PROGRESS (Note 5) 

- UNABLE TO PROCEED -SCHEDULING STATUS "C" 
- NOT HEARING READY 

- CD REQUIRED CASES ? (NOTE 1) 


TOTAL ASSIGNED 
TOTAL CASES IN TCO - PRE-HEARING 
HEARING READY CASES 
TRANSMITTAL FORMS NOT SENT TO SCHEDULING (NOTE 2) 


SCHEDULING 
ON HOLD IN SCHEDULING 
-2 WEEK WAITING PERIOD (H) 
CURRENT; IN PROGRESS (B) 
SCHEDULED CASES (D) :- 


OCTOBER/87 (4 weeks) 
5.77 (2 half days) 

NOVEMBER/87 

DECEMBER/87 

JANUARY /87 


TOTAL SCHEDULED (NOTE 3) 
TOTAL IN SCHEDULING 
OK TOTAL ACTIVE PRE-HEARING WORKLOAD *x 
CASES ON HOLD 


UNSCHEDULABLE CASES IN SCHEDULING (E) 
PENSION CASES (IN SCHEDULING) 


PENSION CASES (SORTED BY TCO AND NOT ASSIGNED) 


PENSION CASES 
DORMANT 


**k TOTAL PRE-HEARING WORKLOAD ** 


TOTAL POST-HEARING WORKLOAD : (NOTE 4) 
CASES PENDING DECISIONS FROM VICE-CHAIRS 
: FINAL 
INTERIM 
SUB-TOTAL 
CASES HEARD IN WHICH HEARING IS 
COMPLETE ON HOLD 
RECESSED 
NO KNOWN STATUS 
SUB-TOTAL 


**k TOTAL POST-HEARING WORKLOAD ** 

POST DECISION CASES 
OMBUDSMAN ’S REQUEST 
RECONSIDERATION (Note 6) 
JUDICIAL REVIEW 

*k TOTAL POST DECISION CASES »** 


TeaeO) sls Age Ls ClAGS Es TN WU URE TE Sh AWE aR fel I; 


*See following page for explanatory notes 
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359 


430 


23 


38 
195 


WEEKLY WORKLOAD ANALYSIS 
as at W.E. October 2, 1987 
Explanatory Notes 
. Tribunal Counsel Office (TCO) did not indicate if these cases require Case Description or not and they were not 
noted as ready for hearing. 


. There are 23 cases indicated as hearing ready by TCO in which SCHEDULING has not received any transmittal 
forms. They are related to cases in which Case Descriptions had been completed in the last two weeks. 


. The total scheduled cases of 201 does not include the following: 


RECONVENED CASES 
October 1 
November 6 
December 4 
January ] 
TOTAL 23 


*THESE CASES HAVE ALREADY BEEN INCLUDED IN THE POST-HEARING WORKLOAD UNDER 
““RECESSED”’ AND ‘‘COMPLETE/HOLD”’ HEARINGS. 


. Please note that this category has been expanded to include cases which a hearing has begun but has not been 
completed, in order to give a better indication of the post-hearing workload. 


. One hundred and three of the total two hundred and eighteen Case Descriptions in progress are PENSION 
cases. 


. Five of the nineteen active Reconsideration applications have been assigned to Vice-Chairs and may result in a 
Reconsideration decision. 


. The breakdown for the 49 cases as indicated by Intake have not been received for the week. 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


SECOND REPORT 
APPENDIX D 


GRAPH OF INPUT AND OUTPUT TRENDS 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


SECOND REPORT 
APPENDIX E 


INCOMING CASELOAD STATISTICS 


. Monthly Breakdown of Incoming Cases 

. Breakdown of Cases in 6-Month Bites 

. Case Input by Type of Appeal 

. Case Input by Type of Appeal (during 24-month period) 
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Workers’ Compensation Appeals Tribunal 
Second Report 


BREAKDOWN ON INCOMING CASES 
IN 6G6—-MONTH BLTES 


For the 24 month period October 1, 1985 to September 30th, 1987 


| 24 month Total ; October 1985 | April 1986 {| October 1986 | April 1987 | 
DRSCRIPTION to to to to 
4 | March 1986 {September 1986 | March 1987 ‘September 1987 | 
; ; (6 months) | (6 months) | (6 months) | (6 ponths) | 
'INPOT BY TYPE : (see note)! 
| §.860 400 9.0% | 185"; 102 | 14 | vk At 
S$. 219 4.9% | {ie 50 | $2.) 46 | 
ae) 123 Se rae Le oo. 47 | 
(oe 438 ely oe 20 | itr} 148 | 169 | 
| Pension 544 Wires ae 25D) 100 | 109 | 3 | 
| Computation 18 0.4% | ia lee eh nae 
| Raployer Assessment 53 Leas Lt (ie vee fy 
| Judicial Review 9 0.2% | 1% hg lee per 
| Opbudsman 8 Request 53 gest ce. a We 36 | 
; Reconsideration 55 oh vy (oy ES Tees 
| No Jurisdiction 209 etl ar Lie oer 19%) aa. 
| Rntitlement & Other Me onake Speay ie 1,008 | Wee 492 | be 
‘Total ! 4, 463 100% | 1692 4) 6 hoe Ck ae 659) 


Note: Please refer to Monthly Breakdown of Incoming Cases 
chart for detail description. 
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Workers' Compensation Appeals Tribunal 
Second Report 


Case Input by Type of Appeal 


During 24 month period 


Fattiement & Cther (42 Al 


* Post—Decision cases include reconsideration applications, 
? ° ° 5 . 5 . e 
Ombudsman's inquiries and judicial review cases. 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


SECOND REPORT 
APPENDIX F 


PRODUCTION STATISTICS 


. Monthly Production Statistics 

. Monthly Current Caseload Statistics 

. Summary of Current Caseload Statistics 
. Case Disposition Analysis 

. Breakdown of Non-Hearing Dispositions 
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Workers” Compensation Appeals Tribunal 
Second Report 


SUMMARY OF 
CURRENT CASELOAD STATISTICS 


As at end of Reporting Period 


September 30, 1987 


Incoming cases over 24 months 4,463 


Output of cases over 24 months pian Ue a" 


Current caseload 


at pre-hearing stage 1632 
at post-hearing stage 758 
Total current caseload 2,389 


Workers’ Compensation Appeals Tribunal 


Second Report 


IS 


- 


isposition 
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Case D 


Analys 


During 24 month period 
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Workers' Compensation Appeals Tribunal 
Second Report 


Breakdown of Non—Hearing Dispositions 


During 24 manth period 


CASE DIRECTION PANEL (0.3%) 
BEC ES 
GR oue ~ 


. 
ee a * i 


ON. 
NO JURISDICTION (27.5%) we 


ce 


CASES WITHDRAWN (49.6%) 
OTHER (1.7%) 


POST—DECISIGN CASES * (5.2% 


4 
My 


* Post-Decision cases include reconsideration applications, 
Ombudsman's inquiries and judicial review cases. 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


SECOND REPORT 
APPENDIX G 


WORKER AND EMPLOYER REPRESENTATION PROFILES 
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WORKERS’ COMPENSATION APPEALS TRIBUNAL 


Employer Representation Profile 


No. of Cases % of Total 

Employer : 
Claims Officer a3 1% 
Consultant i 0% 
Office of the Employer Advisor 49 2% 
Lawyer 472 19% 
Manager 54 2% 
Personnel Department 188 8% 
Representative* 616 25% 
Safety Officer 184 7% 
WCB 9 0% 
Other 29 1% 
None 861 35% 

Sub-total 2,462 100% 
Unknown (note) 1,995 

OUT Ie 4,457 


NOTE: These are cases in which the representation of the employer is unknown due to a lack of internal 
administrative documentation prior to the installation of present procedures. The Tribunal believes the 
breakdown within this grouping would accord roughly with the grouping shown for the cases for which the 
data was kept. 


*These are representatives who did not appear to fall within any of the other categories. 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


Worker Representation Profile 


No. of Cases % of Total 

Worker : 
Consultant 43 1% 
Lawyer** 739 21% 
MP / MPP or their staff 159 5% 
Representative* 900 26% 
Union 563 16% 
WCB 37 1% 
Office of the Worker Advisor 647 19% 
Other 6 0% 
None Bow 10% 

Sub-total 3450 100% 
Unknown (note) 1,006 

LOVTA TS 4.457 


NOTE: These are cases in which the representation of the worker is unknown due to a lack of internal 
administrative documentation prior to the installation of present procedures. The Tribunal believes the 
breakdown within this grouping would accord roughly with the grouping shown for the cases for which the 
data was kept. 


**Includes clinic staff lawyers. 


*These are representatives who did not appear to fall within any of the other categories. 
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2. Statement of Expenditures 
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INTRODUCTION 


The Workers’ Compensation Appeal Tribunal is a tripartite tribunal established in October 1985, 
to hear and determine appeals from decisions of the Ontario Workers’ Compensation Board. It is 
an independent tribunal separate and apart from the Board itself. 


This report is the Tribunal Chairman’s annual report to the Minister of Labour and to the Tri- 
bunal’s various constituencies. It is the third such report. As was the case in the previous two 
reports, it is my intention in this report to record the Tribunal’s progress over the reporting 
period and to report on matters which, in my view, are likely to be of special interest or concern 
to the Minister or to one or more of the Tribunal’s constituencies. 


The two previous annual reports -- the "First Report" and the "Second Report" -- covered the 
Tribunal’s anniversary periods (respectively, October 1, 1985, to September 30, 1986, and October 
1, 1986, to September 30, 1987). It has always been intended, however, to eventually move to 
fiscal-period reporting and with this report that transition is made. 


The transition is complicated by the fact that the Tribunal is in the process of changing its fiscal 
period. As of January 1, 1989, we are moving from the Government’s standard fiscal period of 
April 1 to March 30, to a calendar-year fiscal period. (This will bring the Tribunal’s budgeting 
period into line with the WCB’s budgeting period. This is appropriate since the Tribunal’s 
funding comes from the WCB Accident Fund). In these circumstances, to change to fiscal- 
period reporting without leaving a gap in the reporting it is necessary for this report to cover the 
period from October 1, 1987, to December 30, 1988 -- a 15-month period. Starting in 1989, 
annual reports will cover the calendar-year fiscal period. 


As mentioned in previous reports, the Tribunal’s annual report is the report of the Chairman and 
not of the Tribunal as such. By that is meant, particularly, that in respect of this report, as with 
the previous reports, I have not sought my colleagues’ approval for the subjective content. As I 
have said in respect of earlier reports, I do believe that the opinions in this report will be found, 
for the most part, to be generally shared by the members of the Tribunal, and where I have par- 
ticular reason not to be confident on that score I have so indicated. 


The making of what is, in effect, a personal report from the Tribunal Chairman to the Minister 
of Labour and to the Tribunal’s various constituencies arises from the fact that the responsibility 
for the creation and operation of the Appeals Tribunal is assigned by the legislation to the 
Tribunal Chairman rather than to the Tribunal per se. 


ACKNOWLEDGEMENTS 


The performance of the Tribunal continues, of course, to reflect the talent and commitment of its 
vice-chairs, members and staff. There is a general tendency to undervalue the contribution of 
administrative tribunal vice-chairs and members. A more dominant role ina tribunal’s 
adjudicative activities is typically attributed to the chair of a tribunal than any realistic 
assessment of the inherent limits of his or her personal involvement and influence would suggest 
was reasonable. The Appeals Tribunal has been favoured throughout its short life with a 
complement of exceptionally talented and committed vice-chairs, employer and worker members 
and staff and it is this, more than any other thing, which accounts for the Tribunal’s . 
achievements. On the subject of acknowledgements, I would be remiss were I not to mention the 
continuing co-operation and assistance that I and the Tribunal have received from the Minister 
and Ministry of Labour and their respective staff and, as well, from the Chairman of the 
Workers’ Compensation Board and the Board’s staff. 


This reporting period saw a number of transitions within the Tribunal’s senior ranks and it is 
appropriate to recognize the special contribution of three particular individuals who played 
especially key roles in the Tribunal’s formative years and who have now moved on to other 
responsibilities. 


The departure from the Tribunal in April 1988 of the Tribunal’s first Alternate Chairman, 
James R. Thomas, marked the end of a professional collaboration which contributed in a major 
way to the Tribunal’s successful launch. As I have said in previous reports, from the outset Jim 
Thomas was my partner in this venture. The appointment in June 1988, of his successor, 
Laura Bradbury, one of the Tribunal’s original vice-chairs, marked the beginning of a new 
collaboration which promises to be of comparable importance. 


David Starkman was the Tribunal’s first General Counsel, serving in that capacity during the first 
three years of the Tribunal’s life. He left that position in September 1988 to accept appointment 
as one of the Tribunal’s vice-chairmen. As General Counsel, Mr. Starkman’s special 
contributions included the development and operation of the new and contentious concept of the 
Tribunal Counsel Office, the stewardship of the Tribunal’s operational interface with the 
communities of workers’ and employers’ representatives, and the building of the constructive 
working relationship between the Tribunal and the WCB at the staff level. Throughout the 
Tribunal’s formative years David Starkman was‘a major influence. Elaine Newman, a former 
vice-chair is the Tribunal’s new General Counsel. 


Maureen Kenny was Counsel to the Chairman from October 1985, until she elected to move into a 
vice-chair position at the Tribunal in July 1987. As Counsel to the Chairman, Ms. Kenny was 
responsible for, among other things, the operation of the Tribunal’s process for reviewing draft 
decisions (described in the First Report). In that capacity, during the period of issue-overload 
that marked especially the Tribunal’s first two years of operation she was, in all matters of 
intellectual moment, the chair’s, vice-chairs’ and members’ mentor and editor. Her contribution 
in that role to the standards of decision-writing was a major factor in the Tribunal’s 
development. Carole Trethewey joined the Tribunal in January 1988, as Ms Kenny’s successor, 
and in her hands the office of the Counsel to the Chairman continues its significant role. 


THE CHAIRMAN'S OVERVIEW 


THE TRIBUNAL’S OVERALL PERFORMANCE 


I continue to subscribe to the views I expressed in the Second Report concerning the fairness, 
effectiveness and appropriateness of the Tribunal’s adjudication processes, and as to the quality 
and usefulness of the Tribunal’s decisions. The tripartite element in the Tribunal’s design 
remains strong and highly influential. 


In the employer community, concerns about how the Tribunal views its mandate and its 
relationship with the WCB, and the question of whether, in the workers’ compensation field, the 
idea of an external appeals tribunal is, in principle, really a viable concept at all, appear to be 
continuing pre-occupations. The latter question seems, with great respect, to really reflect a 
concern as to whether the system can in fact afford the cost of the legislated benefits if the rights 
to them are to be determined by a truly objective application of the actual law. 


As far as the worker community is concerned, as the proportion of successful appeals -- as 
reported by the WCB -- trends downward, one senses that that community is beginning to worry 
whether the Appeals Tribunal might be in the process of being co-opted -- if, perhaps, only 
subconsciously -- by the Board and the compensation system. 


It will come as no surprise that the experience to date has for me confirmed my original view 
that, in the society in which we now live, for a workers’ compensation system to be appropriate 
in principle and in the long run to be acceptable in practice, it must be and be seen to be 
governed by the rule of law. The experience of this Tribunal has shown, I believe, that an 
external appeals tribunal is an essential prerequisite to that end. 


I remain confident that the relationship between the Appeals Tribunal and the WCB will continue 
to develop constructively and that the mature relationship which may be expected to emerge from 
the present developmental phase will be sensible and viable. 


As far as the possibility of co-option is concerned, it is well understood that system co-option of 
any Supervising agency is inherently always a risk. In the workers’ compensation system that risk 
runs side-by-side with the risks of Tribunal co-option by the worker or employer communities. 
All a tribunal can do is to arm itself against such tendencies by maintaining in the minds of its 
members a lively consciousness of the inherent dangers. 


The downward trend in the proportion of appeals which are successful, in fact reflects, I believe, 
the natural result of an external appeals tribunal’s inherent influence on the Board’s adjudication 
processes. It is no reflection on the previous WCB administration to recognize that the 
introduction of an external appeals mechanism in which the decisions of Board adjudicators are, 
routinely, publicly reviewed by experienced, outside experts was bound to lead to more carefully 
considered -- and thus better -- Board adjudication. The improved quality of written reasons in 
the Hearings Officers’ decisions which is increasingly the subject of comment within the Tribunal 
is the most obvious evidence of that developing reality. The presence of an external appeals 
tribunal also has a natural influence on the care the Board takes to ensure that the requirements 
of the Act are reflected in new policy initiatives. 


The Board’s statistics indicate that in respect of cases involving questions of entitlement or 
quantum, successful appeals are increasingly, predominately attributable to differences only in 
the findings of fact. Cases in which successful appeals are attributable to differences between the 
Board and the Appeals Tribunal in the interpretation of law or policy are now relatively 
uncommon -- in the order of only 10 per cent of all successful appeals. 


As the Tribunal’s and Board’s views of the law increasingly converge -- not through co-option of 
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the Tribunal by the Board (or visa-versa) but through the continuous, and public, reasoned 
review of legal issues by both the Board and the Tribunal which the system now promotes -- the 
proportion of appeals which turn on differences concerning issues of law or policy will continue 
to diminish. Increasingly, the proportion of successful appeals will reflect only the baseline 
tendency in contentious cases for single Hearings Officers and tripartite Tribunal hearing panels 
(often working with more developed evidence) to differ in their respective interpretation of the 
evidence regarding the medical or other facts in a case. The trends now emerging from the 
Board’s data suggest to me that in the long term the proportion of appeals which are successful 
may be expected, in entitlement or quantum cases, to settle ultimately at around the 30 to 35 per 
cent level. 


DELAYS IN DECISION-WRITING 


Delays in the decision-writing process after the hearing has been completed -- a persisting 
consequence of the Tribunal’s birthing process to which I made considerable reference in the 
Second Report -- is, Iam pleased to report, no longer a problem. 


In the calendar year 1988, there were 781 hearings for which decisions were released by year- 
end. The average completion time for these decisions from the point when the decision was 
ready to be written to the date of its release was 69 days (2.3 months). These included cases 
involving panels chaired by both full- and part-time vice-chairs. If only the decisions by panels 
chaired by full-time vice-chairs are counted, the average release-time drops to 50 days (1.7 
months). For administrative reasons, decisions drafted by part-time vice-chairs will always take 
somewhat longer to complete. 


In my opening remarks on the occasion of the Tribunal’s third annual appearance before the 
Legislative Standing Committee on Resources Development (on May 26, 1988, reported in 
Hansard, vol. R-8, p. R-183), I made extensive reference to the decision-delay problem. I made 
particular mention at that time of the special problem the Tribunal was experiencing in 
completing decisions in a batch of particularly old cases. At that time, that batch consisted of 
Ea as 100 cases. By the end of the reporting period all but eight of those cases had been 
released. 


An important overall indicator of the substantial reduction in the decision-making time 
experienced throughout the Tribunal since the Second Report is the fact that the current 
inventory of cases ready-to-write but not-yet-released has decreased over the reporting period 
from 525 (in October 1987) to 270 (in December 1988). 


AVERAGE OVERALL TURNAROUND TIME 


On the question of the total time that it takes for a case to typically make its way through the 
Tribunal’s complete process -- from filing of the appeal to release of the decision after 
completion of the hearing -- concerns continue to be expressed by the worker and employer 
communities. The Minister of Labour has been particularly interested in ensuring that all 
possible measures for reducing the average turnaround time have been exhausted. 


The Tribunal, of course, has had the turnaround question under continual review, and in June 
1988, I was able to respond to the Minister’s concern by indicating that I thought it was now 
possible that the Tribunal could re-organize its procedures, in particular its pre-hearing 
procedures, in such a way as to reduce its overall average turnaround time to four months. This 
was possible, I had by then, come to believe, without affecting the appropriateness or effective- 
ness of the adjudicative process or the quality of the Tribunal’s decisions. 


The re-structuring of the Tribunal’s procedures with a view to achieving an average turnaround 
time of four months is now being implemented. The restructuring which has been implemented 
or at least approved as of the end of the reporting period may be summarized as follows: 


1. Appeals are now not processed until representatives have confirmed that they are ready to 
proceed, and all the necessary administrative information has been provided on a Hearing 
Application Form. 


2. Case descriptions are to be prepared by the Tribunal Counsel Office, in a simplified, 
standardized format, at the beginning of the process. Where necessary, additional preparation or 
work-up by TCO will take place after the case description has been completed. In that event, 
the case description will be augmented by subsequent addenda. 


3. The scheduling of the hearing date will proceed as soon as the case description is released. 
Additional preparation or work-up will, therefore, now be performed, working against a fixed 
hearing date. 


4. Hearings in Toronto will be scheduled within six weeks after the parties receive the case 
description. If the parties cannot agree on a date within that period, the Scheduling Department 
will assign a date. 


5. Decision release is targeted for six weeks from the date of the hearing or six weeks following 
the receipt of post-hearing evidence and submissions. The target will not be realistic in all 
cases, but the system will require internal explanations if the target is to be substantially 
exceeded. 


By the end of the reporting period, persons now appealing questions of entitlement and quantum 
not involving especially difficult or novel issues, and which do not require further medical or 
Other investigation, and who are themselves able to proceed as quickly as possible, can expect to 
have a hearing of their appeal in Toronto completed within two and one-half months of comple- 
tion of the application form, and to receive a decision within another one and one-half months. 
Section 77 and section 21 appeals can now typically be heard and disposed of within three to four 
weeks. 


These projections apply only to Toronto hearings. Hearings held in out-of-Toronto locations are 
usually subject to additional scheduling time, as it is impracticable to schedule hearings in those 
locations on an everyday basis. 


It is too early to be confident that the goal of an average four month turnaround time for all 
cases heard in Toronto is, in fact, wholly achievable, but definite progress in that direction is 
now being made. 


A REVIEW OF TRIBUNAL EXPENDITURES 


How much the Tribunal is costing and whether the Tribunal’s management is providing adequate 
fiscal control are questions which are naturally of continuing special interest, particularily to the 
employer community. They are also questions which have been awkward to address during the 
years when the Tribunal was being created from scratch. To date we have responded to those 
concerns by merely publishing our financial statements and budgets. 


During the period covered by this report, however, the Tribunal believes that it came to the end 
of its developmental period. It reached the point where for purposes of budgeting and control of 
the growth of expenditures it was right to recognize that the Tribunal should now be considered a 
mature organization. The 1988/89 operating budget (submitted to the Minister of Labour in 


December 1987), represents a resource base which should now be regarded, from an overall 
perspective, as generally sufficient for the Tribunal to meet its current statutory responsibilities. 


In a memorandum from the Chairman to the Tribunal’s Standing-Committee Chairs and the 
Tribunal’s Department Heads in April 1988, that proposition was expressed in the following 
terms: 


We have reached the point where it seems at least a reasonable tactic of 
fiscal responsibility, as we head into the development of the 1989 
calendar year budget, to adopt as an operating premise the assumption 
that the organization has at this point reached the point of maturity and 
that the budget of 1988/89 represents a resource base that is, from an 
overall perspective, sufficient for the Tribunal to meet its responsibilities. 


That assumption may in due time prove to have been premature. However, 
we have, in my opinion and in the opinion of the Finance and 
Administration Committee and of the Executive Committee, reached the 
stage where if we do not draw a line and begin to manage the growth of 
our resource requirements in @ manner appropriate to a mature, as 
opposed to an experimental, organization, we begin to risk confusing 
needs with wants. 


The development of the 1989 budget was also the occasion for the Tribunal to engage in an 
especially thorough review of its financial requirements. This seems, therefore, a time when it 
would be appropriate to provide a more accessible public record of the Tribunal’s fiscal 
management during its developmental stage. 


The development of the Tribunal’s organization involved three major phases. It began with the 
theoretical formulation of the Tribunal in the summer of 1985, during my time as Chairman, 

pro tem. That formulation was based on no more than speculation about all of the operating 
variables -- incoming caseload, preparation time, hearing time, decision-writing time, etc. No 
hard information about any of these cost-determining factors was available and none could be 
developed until the Tribunal was in operation. The formulation was doubly problematic because 
it was focussed on an adjudication model that was novel and untested. (The adjudication model 
was novel because the Tribunal’s adjudication assignment, as defined by the legislation and by 
the operating circumstances of an external appeals tribunal in the workers’ compensation field in 
Ontario in 1985, was unprecedented.) 


In October 1985, the Tribunal began operations and thereupon embarked on the experimental 
phase of its development. The chairman and alternate chairman took up their positions on a 
full-time basis on October 1, 1985, and the first round of Order-in-Council appointments of 
panel members and vice-chairmen was made early in October. The recruitment and training of 
staff and the requisition of materials and equipment all commenced, for all practical purposes, on 
October 1. The Tribunal’s first hearing was held in November 1985, and a few more were held 
in December of that year. The first decision was issued on December 9, 1985. The number of 
hearings gradually built up over the ensuing months, and in September 1986, when the second 
round of Order-in-Council appointments came on Stream, the Tribunal finally came to the end of 
its experimental phase and reached, for the first time, what could be regarded as a truly 
Operational status. During the experimental phase, the adjudication process and the organization 
of the Support services that served it were constantly adjusted in response to the developing 
experience. 


In or about October 1986, the Tribunal began what can be appropriately labelled the testing 
phase. We had finally settled on the main features of the adjudicative and administrative 
Structure, and it was now possible to begin to test the capacities of that structure in a fully 
Operational mode. 


This testing phase led to the identification of resource deficiencies in various areas of the 
organization and to a number of adjustments in that regard, many of which were dealt with in 
the 1988/89 budget submission in December 1987. As indicated above, we believe it is right to 
recognize that in or about April 1988, about two and a half years after its creation, the Tribunal 
could properly be said to have emerged from the testing phase and to have become a mature 
organization. 


The one reservation which I have with respect to the last conclusion concerns the Tribunal’s 
computer facilities. The computer systems, and particularily the case management system, are 
still in the experimental phase. We are approaching, but have not yet reached, a point of decision 
concerning computer system enhancements and the nature of the Tribunal’s future use of 
computers. This decision will have considerable Capital cost implications, and the Tribunal 
cannot be said to have been fully defined as far as its structure and systems are concerned until 
that decision is made. 


As most people will by now understand, the Tribunal’s expenses are paid out of the WCB’s 
Accident Fund. However, to protect the Tribunal’s independence, Tribunal budgets do not 
require WCB approval. In the Memorandum of Understanding with the Minister of Labour, the 
Tribunal Chairman has agreed to submit Tribunal budgets to the Minister of Labour for approval. 


The Tribunal’s first budget covered the six-month period from October 1, 1985, to March 30, 
1986 -- the end of the Government’s fiscal period. The budgeted operating costs (I will refer 
here only to operating costs and deal later with the capital costs) for this first six-month period, 
which, in the nature of things, reflected no more than a series of educated guesses, was $3.68 
million, The Tribunal’s actual operating expenditure during that period was $1.24 million. 


The second budget, which was submitted in January 1986, at a time when our experience with 
the operation of the Tribunal was still rudimentary, and which covered the full fiscal period 
April 1, 1986, to March 30, 1987, was $7.69 million. The Tribunal’s actual operating expenditure 
for that period was $5.71 million. 


The third budget, prepared in November 1986 -- only about four months into the testing period 
-- covered the fiscal period, April 1, 1987, to March 31, 1988. The Operating expenditure figure 
in that budget was $8.23 million, and the actual expenditures for that period turned out to be 
$7.38 million. 


The 1988/89 budget, prepared in December 1987, was the first budget to be prepared with the 
advantage of a realistic operating experience adequate for the purpose. That budget covered the 
period April 1, 1988 to March 31, 1989. The operating expenditure figure in that budget was 
$8.38 million. As will be seen from the financial reports which appear later in this Report, the 
decision to move to a calendar-year fiscal period was taken in the middle of the 1988/89 fiscal 
period and, for that purpose, the 1988/89 budget was ultimately reworked to cover only the 
nine-month period from April 1, 1988, to December 31, 1988. The pro-rated operating 
expenditure budgeted for that period was $6.28 million. During that period the Tribunal actually 
spent $5.98 million. 


The Tribunal’s total capital expenditure from October 1, 1985, to the end of this reporting 
period, is $2.42 million. 


STATEMENT OF MISSION, GOALS AND COMMITMENTS 


The special study of the Tribunal’s budget undertaken in the course of preparing the 1989 
calendar-year budget was the occasion for the Tribunal to review its mission, goals and 
commitments. A formal Statement of Mission, Goals and Commitments was officially adopted by 
the Tribunal effective October 1, 1988 -- the Tribunal’s third anniversary. That statement 
represents a carefully considered Tribunal-wide view of the Tribunal’s basic mandate as that 
mandate is understood after three years of operational experience. It is, if you will, a charter of 
the Appeals Tribunal’s obligations and goals. 


The approved Statement may be found in Appendix A. 


THE DETAILED REPORT 


A. THE REPORTING PERIOD 


This report covers the fifteen months from October 1, 1987, to December 31, 1988. The reasons 
for this extended reporting period have been explained in the Introduction. 


B. CHANGES IN THE ROSTER OF TRIBUNAL VICE-CHAIRS AND MEMBERS 


During the reporting period, there were a number of changes in the roster of vice-chairmen and 
employer and Worker Members. In addition to the changes noted in Appendix B, a number of 
other changes occurred. 


Four, new, full-time vice-chairs were appointed during the reporting period. One of these was 
appointed to a new position, and three were appointed to fill vacancies caused by resignations. 


The one appointment to a new position was forecast in the Second Report. In that Report, I 
noted that provisional arrangements for two possible, additional, full-time vice-chair positions 
had been made in the 1986/87 Tribunal Budget, and that one of these had been filled in August 
1987. The need to fill the second position became apparent towards the end of 1987. 


The three vacancies were created by the appointment of Kathleen O’Neil to the Ontario Labour 
Relations Board, Jim Thomas’ resignation to take up a senior position with the Ontario 
Government, and the resignation of Elaine Newman to accept appointment as the Tribunal’s 
General Counsel upon the resignation from that position of David Starkman. 


Jean Guy Bigras, who had originally been appointed a part-time vice-chair on May 14, 
1986,was appointed to the second new full-time vice-chair position on December lial os7. 


The three vacancies were filled as follows: 


John Moore, originally appointed as a part-time vice-chair on July 16, 1986, was appointed full- 
time on May 1, 1988; David Starkman, who had previously been the Tribunal’s General Counsel, 
was appointed on August 1, 1988, to fill the vacancy created by Laura Bradbury’s move into the 
Alternate Chairman’s position upon the departure of Jim Thomas; and Zeynep Onen, formerly 
the Senior Counsel in the Tribunal Counsel Office, was appointed to take Elaine Newman’s 
vice-chair position on October 1, 1988. 


The filling of the second new position brought the Tribunal’s total of full-time vice-chairman to 
ten (including the Alternate Chairman who is also a vice-chair). 


Amongst the full-time employer and worker Member positions, four adjustments occurred. 
Frances Lankin, formerly a full-time Member representative of workers accepted a full-time 
position at O.P.S.E.U., and was appointed a part-time worker Member on February 25, 1988. 
The vacancy in the full-time worker Member positions created by this move led to the 
appointment on June 11, 1988, of Ray Lebert, who, prior to his appointment, had been Financial 
Secretary-Treasurer of C.A.W. Local 444, and had been extensively involved in the CLA.W.'s. 
workers’ compensation activities. David Mason’s retirement, on September 30, 1988, from his 
full-time position as a Member representative of employers was the occasion for the change of 
Martin Meslin’s part-time appointment as employer Member to a full-time appointment on 
August 1, 1988. 


Some additions to the part-time roster of appointments also occurred during this period. Marsha 
Faubert, Karl Friedmann, and Joy McGrath were appointed part-time vice-chairs. Mark 
Gabinet, Sara Sutherland, Gerry Nipshagen and Allen Merritt were appointed part-time members 
representative of Employers. As previously noted, Frances Lankin was appointed a part-time 
Member representative of workers. 


A list of all active Tribunal vice-chairmen and members together with a short resume for each 
may be found in Appendix B to this report. 


C. THE RELATIONSHIP WITH THE BOARD 


During this reporting period, the relationship between the WCB and the Appeals Tribunal has 
continued to evolve. It remains co-operative and constructive despite the challenges posed bya 
series of interactions between the Board and the Tribunal around a number of key, substantive 
compensation issues. An account of these interactions is important if the nature of this 
developing relationship is to be understood. Since this relationship is of central importance to the 
appeals system, I have thought it important to provide a full account, and because of the fullness 
of that account I have also thought it sensible to put that account in Appendix C of this report, 
where interested readers may find it, and others will not be troubled by its length. 


D. THE FINAL SAY: THE MOST RECENT DEVELOPMENTS 


At the end of the reporting period covered by The Second Report the question which arises under 
the terms of section 86n of the Act as to who, between the WCB Board of Directors and the 
Appeals Tribunal, has the final say on issues of general law and policy had not been resolved. No 
occasion for the Tribunal to interpret the section had arisen. Thus this crucial final piece of the 
overall, system design had not yet fallen into place. 


AS of the end of the second reporting period, it had appeared that such an occasion was imminent 
in the board of directors’ 86n review of the Tribunal’s Decision No. 72 (July 21/86). 


Decision No. 72 was the decision in which the Tribunal held that a sudden unexpected injury -- 
such as a disc protrusion in the back -- occurring in the ordinary course of a worker’s routine 
employment activities was a personal injury by chance event as that condition is defined in the 
Workers’ Compensation Act. The decision followed Canadian and English judicial authorities in 
holding that a chance event could be either an unexpected cause or an unexpected result. 
Decision No. 72 had been the focus of very considerable controversy in the employer community 
in Ontario, and it was the first case which the WCB board of directors elected to review under 
the provisions of section 86n. 


The board of directors’ review decision issued on September 28, 1988. The majority of the board 
disagreed with the Appeals Tribunal’s application of the above-mentioned judicial authority. 
Noting certain differences in the textual context between the Workers’ Compensation Act as it 
presently exists in Ontario, and the legislation considered by the Supreme Court of Canada, and 
the English Court of Appeal and House of Lords in decisions relied on by the Appeals Tribunal, 


the board concluded that those decisions were properly distinguishable and not applicable to the 
Ontario Act. 


Part of the textual difference to which the board of directors’ decision referred was the 
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introduction in the Ontario Act in 1965 of the "disablement" element of the definition of 
"accident". Previously, the definition of accident had included only chance events and wilful 
misconduct (not being the conduct of the worker). The 1965 amendment had expanded the 
definition to make it explicit that injuries arising out of employment were compensable whether 
Or not an accident in the nature of an external chance event had occurred. 


At first blush, it would not, therefore, seem to matter whether an injury was seen to be caused 
by an accident in the nature of a chance event or by an accident in the nature of a disablement. 
Both would be "injuries by accident" within the meaning of section 3(1). However, there is a 
practical reason why it is important to determine whether sudden and unexpected injuries not 
caused by any external chance event fall within the chance-event branch or the disablement 
branch of the definition of accident. The reason is that if they fall within the former, the 
worker has the advantage of a statutory presumption whereby sudden injuries occurring in the 
course of employment are deemed to have arisen out of employment, unless the contrary can be 
shown. The presumption clause (section 3(3)) does not apply to causes of injuries within the 
disablement branch of the definition. In Decision No. 72, the Hearing Panel had applied the 
chance-event part of the definition of accident and had relied on the presumption clause in 
finding that the worker’s injury had arisen out of her employment. 


Appreciation of the foregoing detail concerning the Decision No. 72 issue is necessary context for 
understanding the events which have followed the board of directors decision in its 86n review of 
Decision No. 72. 


The board of directors’ decision was unexpected in one particular. Notwithstanding that it had 
concluded that the Tribunal had been wrong in its interpretation of the definition of accident as 
it applied to sudden injuries not associated with external chance events, the board of directors 
did not direct the Tribunal to reconsider the case in the light of the boards’ different 
determination on that issue, as section 86n provides. 


The board’s reason for not directing a reconsideration under these circumstances was the fact that 
the worker had been the butt of a prolonged and complicated process the predominant purpose of 
which was not determination of her particular rights but the settling of a fundamental principle 
of general importance to the system at large. The board thought it inappropriate in these 
circumstances to subject the worker to the further extended period of anxiety which would be 
involved if the Tribunal were directed to reconsider its decision. The board directed that the cost 
of the benefits not be assessed against the account of the worker’s employer but that it be 
absorbed under the WCB’s SIEF fund. 


Despite the WCB’s board of directors’ decision not to direct the Appeals Tribunal to reconsider 
Decision No. 72, the WCB’s staff’s position was that the determination of the majority of the 
board of directors on the issue of interpretation in Decision No. 72 would now govern the WCB’s 
decisions in future similar cases and should govern the Tribunal’s future decisions as well. The 
board of directors’ decision did not itself address the question of the effect of its decision on 
future cases. 


The board of directors’ decision not to direct a reconsideration of Decision No. 72 meant that the 
Appeals Tribunal was not called on to consider in that case whether section 86n(1) gives the final 
Say on issues of policy and general law to the Tribunal or to the board of directors. At the same 
time, however, the Board’s staff had begun to operate the Board’s adjudication system on the 
basis of the staff’s view that the section gives the final say to the board of directors. 


In these circumstances, as Chairman of the Tribunal, I was concerned that the public should be 
aware of the issues raised by the board of directors’ decision which from the Tribunal’s 
perspective were still outstanding. I was also interested in providing the worker and employer 
communities with an opportunity to make their position on those issues known to the Tribunal 
panels which might be called upon to deal with the effect of the board of directors’ 
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determination in cases involving the presumption clause and sudden and unexpected injuries not 
caused by external chance events. 


Accordingly, I wrote the Chairman of the Workers’ Compensation Board a letter which I copied 
to the parties and to all of the participants in the board of directors’ section 86n review of 
Decision No. 72. In that letter, I identified what I saw to be the outstanding issues and invited 
written submissions. I indicated any submissions received would be provided to any Tribunal 
panel dealing with a case in which these issues arose. 


The issues as I set them out in that letter read as follows: 


1. Given that the WCB board of directors’ determination in its 86n review of Tribunal Decision 
No. 72 concerning the meaning of "personal injury by accident" differs from the Tribunal’s 
decision in that regard, if the board had, as provided in section 86n(1), directed the Tribunal to 
reconsider its decision in that case in the light of that determination, would the board’s 
determination have been binding on the Tribunal in the Decision No. 72 case without further 
question? 


2. If it would have been so binding on the Tribunal in the Decision No. 72 case, is it also binding 
on the Tribunal in future cases of a like nature? 


3. Does the fact that the board of directors did not direct the Tribunal to reconsider in Decision 
No. 72 affect the answer to Question 2? 


4. If the answer to question | or 2 is no, what, then, is the nature of the Tribunal’s obligation 
with respect to a board of directors’ determination of an issue of policy and general law pursuant 
to a section 86n review: In the case under review? In future cases of a like nature? 


Up to the end of this Report’s reporting period, no case requiring that these issues be addressed 
had yet arisen at the Tribunal. A number of written responses to the Chairman’s letter had been 
received. Most of these declined the invitation to make submissions at this time and requested, 

instead, an opportunity to do so in the first case in which the issues arise for actual decision. 


The upshot is that we come to the end of this reporting period -- into the Tribunal’s fourth year 
of existence -- with the key issue of the ultimate effect of section 86n still unresolved. 


E. THE RELATIONSHIP WITH THE OMBUDSMAN 


During the reporting period, the Ombudsman brought to our attention a total of 113 complaints 
which he had received concerning the Tribunal’s decisions. Almost without exception, these 
complaints concerned the substantive merits of adjudicated decisions. By the end of the 
reporting period the Ombudsman had completed his investigation in 37 of these cases and in all 
but one he concluded that the Tribunal’s decision could not be said to have been unreasonable. 
The status of the one adverse report is discussed below. 


As indicated in the Second Report, the Tribunal Chairman has conceptual difficulty with the 
implications for an adjudicative tribunal of the Ombudsman reviewing the merits of the 
tribunal’s adjudicated decisions. This is not a difficulty, it behooves me to say, that is shared by 
all of the members of this Tribunal. It appears to be shared, however, by a majority of them. 
This conceptual problem has caused the Tribunal to consider very carefully its responses to 
communications from the Ombudsman as they concern complaints about the merits of its 
decisions. 


The relationship between the Tribunal and the Ombudsman in respect of the Ombudsman’s 
investigation of the merits of the Tribunal’s adjudicated decisions was, of course, relatively 


12 


straightforward so long as the complaints were held to be unfounded. The Tribunal co-operated 
in such cases by providing copies of its files. However, as a matter of principle, its standard 
reply to the Ombudsman’s standard request for an initial response to a complaint about the merits 
of a decision was to refer the Ombudsman to the full explanation contained in the Hearing 
Panel’s published decision. 


In the one case in which the Ombudsman’s investigation lead him to Support the complaint, the 
relationship, of course, began to take on more facets. 


In any case in which the Ombudsman begins to see merit in a complaint, the Ombudsman’s first 
step beyond the initial investigation is a letter to the organization against which the complaint has 
been made indicating the Ombudsman’s tentative view that the complaint has substance and 
giving the organization the Opportunity to examine the case the Ombudsman is making and to 
make representations concerning the remedial recommendation which the Ombudsman is con- 
sidering. The Tribunal Chairman’s response to that invitation in the Tribunal’s case was to 
indicate that with respect to a complaint about the merits of an adjudicated decision such 
representations from the Tribunal would not be appropriate. Either they would constitute a 
further defence of the decision -- thus constituting an unauthorized Supplement or change in the 
hearing panel’s published reasons -- or be concessions which the Tribunal was not authorized to 
make except through the proper exercise of its statutory powers to reconsider. 


It is apparent that the opportunity to make representations to the Ombudsman is intended to be 
an opportunity for the organization in question either to persuade the Ombudsman that he has the 
facts wrong or has analyzed them inappropriately, or to fix a bad decision before the Ombudsman 
goes public with his opinion that it is a bad decision. The letter which offers this Opportunity is 
explicit in making it clear that failing persuasive representations or other acceptable action, the 
Ombudsman’s next step under his legislation is to finalize his decision, report to the Legislature 
and send a copy of the report to the Premier’s Office. 


Given that the Tribunal’s adjudicators, while officially independent, are nonetheless effectively 
dependent on the Premier’s Office for their re-appointment, this is a set of options which seems 
to put the Tribunal in what it might be argued was a rather delicate position under the law of 
bias with respect to any adjustment at that stage of the decision in question. 


In this instance the Tribunal Chairman’s response to the Ombudsman was that he did not feel the 
Tribunal could do anything about a potentially negative Ombudsman’s report and 
recommendation except to wait until the Ombudsman had reached a final conclusion. At that 
point, the Tribunal would then consider whether the Ombudsman had identified reasons which 
would justify the Tribunal embarking on an exercise of its reconsideration powers, having regard 
to its usual criteria in that respect. The Tribunal could not allow itself to be put in the position 
of activating its reconsideration powers in response to the Ombudsman’s tentative conclusion and 
thereby be seen as offering the results of that reconsideration process for the purpose of avoiding 
public criticism of the decision. 


Just as the reporting period was drawing to a close, the Tribunal received the Ombudsman’s final 
report in the case in question. His recommendation was that the Tribunal reconsider its decision 
in the case in the light of the Ombudsman’s report. As of the end of the reporting period the 
Tribunal’s response to that recommendation was still being formulated. 

F ADMINISTRATION AND PROCESS 

1. Highlights 


During this reporting period, the Tribunal’s operational experience was highlighted by the 
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successful drive to bring the decision-making backlog and decision-making delays under control; 
by the extensive staff efforts in the development of the computer case management system; by 
the highly successful introduction of the office automation computer system; by the appearance 
of the first issues of the Tribunal Reporter; by the opening of the Infomart electronic, full-text, 
all-cases data base, and, in the latter months, by the re-organization devoted to converting to a 
projected, average, total turnaround time for all cases of four months. 


2. The Computer 


During the summer of 1987 the Appeals Tribunal installed a Digital All-in-1 office-wide 
computer system to provide an electronic office environment including word processing, 
electronic mail, case management information and analysis, and an electronic conferencing 
capability. 


As the computer system was being installed, all staff, vice-chairs and members were trained in its 
use and from the outset the level of acceptance of the computer and enthusiasm for its 
contribution to the Tribunal’s work has been exceptionally and surprisingly high. Indeed, the 
demand for access to terminals from vice-chairs and members and other parts of the Tribunal 
almost immediately outstripped the system’s planned capacity with respect to the number of ter- 
minals to be serviced by the central equipment: 


In response to these pressing demands the Tribunal elected to experiment with an overload of 
terminals, on the premise that the computer loading was a function not only of the number of 
terminals but also of the nature and intensity of their use. Since the planning of any new 
system’s capacity is always somewhat speculative concerning the nature and intensity of the use 
which will develop, it seemed reasonable to challenge the computer’s capacity by adding 
terminals rather than allowing a limit on terminals to frustrate at the outset this natural and spon- 
taneous Tribunal-wide embracement of the computer system. 


The computer system was planned to service 54 terminals and we allowed the number of 
terminals in use to grow very quickly to a maximum of 91. 


This experiment has, so far, proved successful. The extra terminals have caused reduced response 
times but not to a level that has discouraged use. 


They have also meant that the computer system load is always too close to the computer system’s 
capacity for comfort, but this has had the positive consequence of forcing the Tribunal to be 
creative and conservative in the management of the computer’s use in other respects. 

In the meantime, the availability of terminals to most vice-chairs, members and staff who could 
demonstrate a need and an interest has allowed the computer’s role in the Tribunal’s work to 
develop vigorously and naturally to the tremendous advantage of the Tribunal’s productivity and 
effectiveness. The experience has lead us to a number of conclusions about the computer’s use. 


For this Tribunal the key activities in the computer system have proven to be: 


7 (a) Word Processing and particularily the computer’s ability to allow those who are drafting 
decisions and other documents -- vice-chairs for example, to have direct hands-on access to the 
document-creation process. 


(b) Electronic Mail - The Tribunal reverberates with instant communications of all sorts, 
which has tremendously enhanced the flow and distribution of information and views. It is 
difficult to evaluate against concrete criteria the significance of this instant communication 


Ses but its impact is palpable. For everyone it is now impossible to contemplate operating 
without it. 


The Tribunal has found, on the other hand, that other components of the office automation 
System are not as useful. After a period of experimentation, most members and staff have 
reverted to paper calendars and traditional tickler Systems. We have also decided against the 
concept of the electronic office as far as our filing systems are concerned. Concerns about our 
computer’s capacity have led us to reject use of the computer as a permanent filing facility 
except with respect to templates and precedent materials and one complete file of released 
decisions. We have come to this decision easily, however, since the advantage of permanent, 
electronic files in the Tribunal’s operation could not be readily demonstrated. 


The conferencing facility has met with an uneven response. There seems to be a strong 
instinctive resistance amongst staff and members to a system which appears to have the inhuman 
purpose of replacing face-to-face meetings. And the level of active contributions to the 
electronic conferences is currently not high. The chairman, however, finds the conferencing 
facility an invaluable aid to his consultation processes and is confident that, over time, the 
obvious unique advantages of this system of electronic group consultation to an Organization of 
this nature will lead to it becoming an integral component of the Tribunal’s communication 
systems. 


The case management component of the computer system is still under development. That system 
is discussed at greater length below. 


3. The Case Management System 


During the summer of 1987, the Appeals Tribunal embarked upon a major strategy to utilize a 
database management system software to manage the file information necessary to prepare a case 
and to undertake a hearing. This advanced file-management system was developed and tested 
during much of 1988. As in any development of a novel approach using state-of-the-art 
technology and software, problems were encountered and overcome. The objective of preparing 
a case management system was met, the testing undertaken to prove the system completed. Fine 
tuning by way of amendments to the programs was also undertaken. 


The Case Management System will not only provide a clear trail of information associated with a 
particular case but will also provide a detailed overview of the operations of the Appeals Tribunal 
on a daily, weekly and monthly basis which will permit administrators to ensure that cases are 
moving through the system in an expeditious manner and to identify process deficiencies. 


Other agencies of the Ontario Government that manage numerous files and documents as part of 
their administrative responsibilities have been watching closely the progress of the development 
and implementation of the Case Management System at the Appeals Tribunal. During late 1988, 
a tape of the Case Management System was prepared for an associate agency within the Ontario 
Government applications. 


The development work has now demonstrated, however, that the Case Management System’s 
requirement for computer capacity was underestimated at the outset, and that to implement the 
System on a full operational footing will in fact require a major enhancement of the Tribunal’s 
existing computer system. It is apparent that a new decision must now be made as to whether or 
not that further investment can be justified. As of the end of the reporting period that decision 
was on hold, pending a more settled understanding of the existing computer system’s capacity 
relative to the Tribunal’s needs in the word processing, electronic mail and conferencing areas, 
and the re-stabilization of the Tribunal’s case procedures following the changes introduced in 
furtherance of the four-month turnaround goal. 
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4. Staffing 


As of the end of this reporting period the staff complement consisted of 75 regular staff, 12 
contract staff, 22 full-time, and 37 part-time Order-in-Council Appointments. The Tribunal 
also continues to employ eight part-time Senior Medical Counsellors. 


The Appeals Tribunal has developed a personnel group to deal with all staff administration 
matters and to co-ordinate staff recruitment. The personnel group includes the Manager of 
Finance and Personnel, a Personnel Officer and a Payroll and Benefits Clerk. The group provides 
a one-stop resource area to deal with all staffing matters at the Appeals Tribunal. 


For the fiscal period of 1988, the Tribunal recruited for 29 staff positions. The vacancies 
occurred in the professional (lawyers and management), technical (computer operator and system 
trainers), and support (secretarial and clerical) areas. Twenty-six of the 29 competitions were 
open to public and were advertised in the Topical and other newspapers. More than 1,300 
applications were received for these 29 positions, and 350 interviews were conducted. 


5. Mail Room and Records 


It is difficult to highlight specific areas without acknowledging that the success of an 
Organization is based on the participation of everyone. It is important, however, to recognize the 
administrative and support contributions made by the Mail Room and Copy Centre, and the 
Records Office. Specifically the staff in these operations provide the administrative support that 
enables the Appeals Tribunal to undertake its daily business. The Mail Room and Copy Centre 
prepares 333,000 pages of copy material per month and deals with 3,600 pieces of outgoing mail 
per month and 2,000 pieces of incoming mail per month. The Records Room and File Room 
manages 3,000 case files from the Workers’ Compensation Board, which are part of the active 
case load at the Appeals Tribunal. It is their responsibility to maintain the security of these 
files, to manage their availability in the Tribunal as required, and, upon completion of a hearing 
and release of a decision, to return the files to the appropriate sections of the Board. They also 
maintain the corporate file records of the Appeals Tribunal. 


6. Word Processing 


An important part of the decision release process, following the actual hearing at the Tribunal, is 
the ability of the Word Processing Centre to prepare drafts and final decisions without delay. 
During 1988, the Centre maintained an average turnaround time of two working days. Examples 
of the work are provided by the month of January 1988 with 429 decision documents and an 
average response time of two days. This two-day average was also evident in December 1988 
with 212 decision documents prepared. The Word Processing Centre is also responsible for 
preparation of other case related documents in addition to the decision release material. 


7. Intake 


A vital link between the Tribunal processes and procedures and employers and workers seeking to 
appeal a Workers’ Compensation Board matter before the Tribunal is the Intake Department. 
Intake staff are the primary contacts with people inquiring about their status to appeal a case and 
determine whether jurisdiction exists. Questions of interest and notices of intent to appeal occur 
through letters, telephone calls, and in some instances by people who arrive at the reception desk 
with questions or concerns. In the latter case an intake officer meets with the individual to 
discuss the matter and provides all possible help. At the Tribunal the reception desk is viewed as 


integral part of the intake work because of the wide-range of questions asked about the appeal 
process. 


8. Tribunal Counsel Office 


The role of the Tribunal Counsel Office continues to evolve. It is now accepted that the Tribunal 
requires its own counsel, and that counsel have an important role to play, both before and during 
the hearing. 


(a) The Pre-Hearing Role 


In the third year of operations, adoption of the four-month goal lead to restructuring of the 
pre-hearing administrative processes within the Tribunal Counsel Office. Present process 
requires that Case Descriptions be prepared according to a standardized model, and that a hearing 
date be set immediately upon completion of the Case Description. Case Descriptions are 
reviewed by senior staff to determine the adequacy of medical evidence, the need for 
supplementary factual information, and need for additional legal research or submissions. 


The Tribunal Counsel Office has been increasingly active in preparing and maintaining 
up-to-date summaries of the Tribunal’s decisions in respect of particular issues. These 
summaries, called "decision reviews", are frequently distributed to the parties and panels as 
reference material. 


Consultation with parties and their representatives about the Tribunal’s process, probable issues 
and applicable law continues to be an important Tribunal Counsel Office contribution to the 
quality and accessiblity of the Tribunal’s hearing process. 


(b) The Role at Hearings 


Controversy regarding the role of the Tribunal counsel at hearings continues to recede. Rarely is 
it necessary for Tribunal counsel to participate in a hearing by cross-questioning a witness. The 
role at hearings is clearly one of assisting the panels - commonly by orchestrating the order of the 
proceedings, ensuring comprehensiveness of the record, or by presenting a submission outlining 
the optional analyses available to the panel. 


In exceptional cases, where the jurisdiction of the Appeals Tribunal is in question, or where there 
is some other distinct Tribunal interest at issue, Tribunal counsel are under instructions to 
advocate actively the position which, in their opinion, is the correct one from the Tribunal’s 
overall perspective. This aspect of the role was discussed in Decision No. 1091/87 (Dec. 2/87), 
and Decision No. 212/881 (Apr. 8/88). 


(c) The Future 


Within the Tribunal Counsel Office, as in other parts of the organization, the commitment to a 
high standard of quality continues to be challenged by the competing interest in efficiency and 
speed. The tension between these interests will continue to be the major influence in 
determining the agenda for further evolution of the office in the coming year. 


As explained in the Second Report, the Appeals Tribunal has employed pre-hearing panels 
(formerly called Case Direction Panels) in order to enable the Tribunal Counsel Office to seek 
and obtain instructions on matters pertaining to the preparation of a case for hearing. This 
Process continued to prove useful, and to be consistent with the model of adjudication adopted 
by the Appeals Tribunal. These panels (now referred to as "Instruction Panels") may be 
approached by members of the Tribunal Counsel Office for instruction on a variety of matters, 
including the necessity for referral of the worker to a medical practitioner for examination, prior 
to hearing. 
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As originally conceived this pre-hearing panel direction process contemplated that parties who 
objected to instructions issued to Tribunal Counsel Office by the pre-hearing panel were invited 
to attend and make representations to a Case Direction Panel for purposes of securing a different 
direction. This aspect of the process was described in the Second Report. 


Experience, however, has demonstrated that parties’ participation in the pre-hearing 
panel-direction process is not a valuable aspect of the process. 


In the interests of timely pre-hearing preparation of cases, and in the interests of obtaining 
rulings which are sufficiently focussed on the actual requirements of the case, the Appeals 
Tribunal has moved to a usual practice of referring any contentious, pre-hearing question to the 
panel which is scheduled to hear the case. In its discretion, the hearing panel may hear 
submissions regarding that question as a preliminary matter before it hears the merits of the 
appeal, or may choose to defer the issue until the end of the hearing. 


This modification to the pre-hearing process has the effect of allowing the Tribunal Counsel 
Office to maintain an expeditious schedule in its pre-hearing preparation of a case, achieves 
maximal and efficient use of resources in terms of panel time, and assures a high quality of 
decision-making regarding important, pre-hearing questions. 


9. Scheduling 


The Scheduling Department has been reorganized under the direction of an Appeals 
Administrator who has replaced the Hearings Co-ordinator. The new position consolidates not 
only the scheduling of appeals, but also the requests for adjournments, subpoenas, witness fees, 
and all other similar, hearing-related matters. 


At the end of the reporting period, the Scheduling Department was preparing for the change 
from scheduling hearings on consent, to scheduling hearings without consent, if necessary, 
within six weeks after the parties receive the case description. 


10. The Four-Month Goal 


The Tribunal has resolved to provide parties with faster access to hearings and decisions, without 
sacrificing the quality of our decision-making process. To this end, we have focused on 
streamlining our internal procedures. Changes are being made across the organization to 
eliminate periods when files are "on hold"; to provide opportunities for several departments to 
work on a file at the same time; to limit the dead time between completion of the Tribunal’s 
pre-hearing preparation and the hearing date; and to provide specific time limits within which 
each department is to complete its work. The sections in the report on the decision-writing 
process, the TCO role and the Scheduling Department, give more detailed information on the 
changes. 


11. The Counsel to the Chairman’s Office 


The Office of Counsel to the Chairman continues to play an important role in maintaining the 
consistency and standards of the Tribunal’s decisions by reviewing decisions in draft form. The 
Review is usually performed by Counsel, with the occasional involvement of the Chairman. The 
procedure has changed slightly from that discussed in the First Report, since full-time vice- 
chairs are now well acquainted with compensation law and principles and no longer require 
assistance on a regular basis. Accordingly, drafts prepared by full-time vice-chairs are only 
reviewed when the vice-chair idenifies an issue of particular interest or significance. Otherwise, 
the review procedure remains as outlined in the First Report. 


The type of assistance provided by the Office of Counsel to the Chairman is similar to that 
performed by law clerks for superior court judges. Counsel will draw the Panel’s attention to 
relevant Tribunal decisions and related law. If this information is especially significant, the 
Panel will send it to the parties and invite further submissions. Counsel will also identify areas 
which appear incomplete or unclear in the draft and shortcomings in the adjudication process 
which appear on the face of the draft. 


The Office of Counsel to the Chairman is careful to leave the final decision to the Panel. The 
general aim of the review is to ensure that decisions are not rendered in isolation, that they meet 
Tribunal-wide standards of quality, and that the Tribunal’s case law develops as a coherent body 
of decisions. 


12. Out-of-Toronto Hearings 


During the reporting period, about 40 per cent of the Tribunal’s hearings were held out of 
Toronto, and the requests to hold hearings outside Toronto has increased steadily. At present, 
nearly 50 per cent of cases arise out of Toronto. The Tribunal is examining various means by 
which those cases might be heard more quickly, including bringing parties to Toronto if hearing 
schedules become congested in particular locations. 


13. Representation at Hearings 


Statistics on the nature of worker and employer representation can be found in Appendix G. 


G. INFORMATION DEPARTMENT 


The Information Department has responsibility for the Library and Publication functions of the 
Tribunal, offering information services to WCAT staff, and members of the public. 


1. Library 


In its first two years of operation, the Library supplied a wide variety of services to users during 
a period of initial set-up and organization. In its third year, the focus of activity has shifted to 
improving overall access to information and resources. Research into areas such as administrative 
and constitutional law, workers’ compensation law or policy, or the medical issues related to cases 
before the Tribunal, is carried out by WCAT staff using a comprehensive book, journal and 
government-document collection and an extensive subject vertical file which is updated daily. 


The Library’s holdings are supplemented by means of on-line data retrieval, interlibrary loan and 
use of the resources of nearby libraries. 


The subject vertical files in the Library provide a selection of documents including journal 
articles and reports on a variety of topics relevant to issues before the Tribunal. The vertical file 
is continually supplemented by scanning the current literature for items of interest, by retaining 
copies of articles relating to particular research requests and by referencing titles in journals 
received in the library on subscription. Regular current awareness searches are performed on a 
variety of on-line databases. 


Cardbox Plus information management software, is also used by the library to provide quick and 
easy access to indexed vertical file material and detailed summaries of Tribunal decisions 
prepared by the Information Department lawyers and stored in a DECISIONS database. Using 


this system, details such as dates, panel names, legal and legislative citations, keywords, and text 
words can be searched and sorted for retrieval by staff and visitors using the library’s two 
microcomputers. 


In order to further improve access from the outside, records of the Library’s book holdings are 
now available to other resource centres using the national UTLAS database network, and copies 
of the Library’s databases are now available to outside users. 


The Library staff provide Cardbox training and will do searches for Library users in the Library 
or by phone. When required, the Library will provide floppy-disk copies of the decisions 
database, which can be run by users equipped with Cardbox Plus software. The Canadian Centre 
for Occupational Health and Safety used this service to form part of their CASELAW database 
available through their on-line search service - CCINFO. 


2. Publications 


During the reporting period, the Information Department provided new and continuing 
publications services aimed at making the Tribunal’s decisions easily available to workers, 
employers and their representatives. 


The first four volumes of the Workers’ Compensation Appeals Tribunal Reporter were published 
for the Tribunal by Carswell Legal Publications. The Reporter consists of bound, book-size 
volumes containing the full text of selected decisions together with headnotes and a keyword 
index prepared by the Information Department staff and various other tables and indices. For 
the next two years, frequency of publication will be increased in order to make decisions in the 
Reporter more current. 


The Publications Department continues to index and summarize all Tribunal decisions. Each 
summary is circulated along with the full decision text whenever a decision is requested. These 
summaries form the basis for a companion database. 


Select decisions are distributed biweekly to subscribers through the Decision Subscription Service. 
Any decision, whether included in the Subscription Service or not, may be obtained individually. 


A number of indices are also available: The Keyword Index - an alphabetical subject word index: 
The Numerical Index/Annotated Statute - a numerical index containing keywords and summaries 
for all decisions, together with an annotated statute listing decisions under the sections of the 
Workers’ Compensation Act and Regulations to which they refer; the Section 15 Index - a 
specialized index of Tribunal decisions and court cases regarding the right to bring a 

civil action; and the Master List of Decisions - a list of all decisions, with release dates and cites 
for the Reporter and Numerical Index. These indices are produced bi-monthly and can be 
obtained for a nominal charge. 


The Compensation Appeals Forum is a journal for analysis and comment from worker and 
employer constituencies and other observers concerning the Tribunal’s decisions, processes and 
general compensation principles. The Forum first appeared in October 1986. Since then, other 
issues have appeared, the last dated July 1988. In 1989, two more editions of the Forum are 
planned. The Forum is circulated free of charge. 


The most recent step undertaken by Library and Publications to improve information access is 
the successful collaboration of Information department staff, and representatives from Southam 
Business Information and Communications Group Inc., a private file management service. This 
team has set up and activated a full-text database of WCAT decisions, known as WCAT ONLINE. 
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This system offers sophisticated full-text search capacities of much greater power and scope than 
its in-house predecessor. Currently available to WCAT members and staff, remote computer 
access will open up this new system to the public early in 1989. 


H. CASELOAD AND PRODUCTION 
1. The Incoming Caseload 


The number of new cases received by the Tribunal averaged about 130 cases per month during 
the reporting period. Incoming caseload (not counting the inherited backlog) has decreased by 
about 8 per cent in each of the last two years of the Tribunal’s operations. 


Details of the caseload may be found in Appendix D. 


2. The Tribunal’s Production 


Over the 15 months of this reporting period, the Tribunal disposed of a total of 2,441 cases. 
This figure included cases requiring hearings, and those considered on written material, those 
mediated, and those disposed of administratively. Of the 270 cases in the "ready-to-write" 
category as of the end of December 1988, 69 per cent are cases with a recent hearing date 

(0 to 4 months). 


The ratio of decisions released in a month compared to hearings held in that month -- a rough 
indicator of whether we are winning or losing -- had stabilized at 127 per cent by December 
1988 -- that is, for the last several months in the reporting period we had consistently released 
about 30 per cent more decisions than we have held hearings. This reflects the continuing 
process of improving the release times of decisions. 


Further details of the Tribunal’s production may be seen in Appendix E and H. 


I. OUTREACH AND TRAINING 


The Appeals Tribunal continues to serve its commitment to assist the worker and employer 
constituencies in their need to understand the Tribunal’s role, and to improve their abilities to 
work within the appeal structure. The Outreach and Training Committee, a tripartite committee 
of panel members and its supporting staff, continue to receive invitations to speak at 
conferences, and participate at workshops and seminars. 


In the past year, the Appeals Tribunal has expanded its efforts to meet the commitment toward 
public education. It has also modified the delivery of its presentation to a form which will enable 
access to as wide an audience as possible. This was accomplished, in part, by the production of a 
video tape dramatization of an average hearing at the Tribunal. Scripted from a variety of 
typical entitlement cases, the film was professionally produced and demonstrates the highlights of 
a typical Appeals Tribunal hearing. A facsimile of a Case Description, and workshop exercises in 
written form supplement the video tape for teaching purposes. Entitled, "Final Appeal", the tape 
is available on loan through the Appeals Tribunal library. Any interested group may ask the 
Outreach and Training Committee for a presentation to a particular audience, which iS based on 
the video tape, or any other aspect of the workings of the Appeals Tribunals which are of interest 
UG) stg. 


To date, the video tape has been shown widely across the province, toa variety of conference 
audiences and seminar participants. The reaction of those audiences has been entirely positive. 
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In particular, audiences unfamiliar with the appeal system at the Tribunal express a basic 
understanding of the process after having seen the tape. Audiences with greater expertise have 
used the document to focus discussion on particular aspects of the process, or for training in their 
own abilities as advocates. 


J. FRENCH LANGUAGE SERVICES 


The French Language Services Committee undertook a number of projects during 1988 to prepare 
the Tribunal for the implementation of the French Language Services Act in November 1989. 
With the addition of French language resources and bilingual appointments, the Tribunal was able 
during this reporting period to conduct hearings and issue decisions in the French language. 


The Tribunal has decided that it has need for a full-time translator/reviser to assist the Tribunal 
in meeting the needs of French language translation in the preparation of case descriptions, 
decisions, Public Information, and the Annual Report. At present, much of this work is sent to 
outside translators and consultants. It is expected to have the translator in place during the early 
part of 1989. 


Every effort was made to prepare a strong resource base of French language material including 
translation of the Second Report, the Practice Direction Nos. | to 9, the Mission Statement and 
the timely release of French language decisions. Work continued on the preparation of the 
French language lexicon covering the special legal and medical terminology involving Tribunal 
decisions. 


The Tribunal has also received strong support from Order-in-Council appointments and staff 
members in attending regular French language training sessions at the beginners, intermediate 
and advance levels. More than 31 individuals took advantage of the French training classes 
which are offered during the lunch hours and evenings. 


The Tribunal recruited a bilingual Intake Clerk to assist with the French Language inquiries 
directed to the reception desk and intake section. This position is in addition to the bilingual 
secretary in the office of the Chairman and a bilingual lawyer in the Tribunal Counsel Office. 


K. ISSUES ADDRESSED DURING THE REPORTING PERIOD 


It would be impossible in a report of this size to review all the important issues -- legal, factual 
and medical -- which have been addressed by the Tribunal in the last 15 months. The following 
is intended to give some idea of the variety of problems which have been considered. 


1. Pension Assessments 


This is the first reporting period during which the Tribunal has heard appeals dealing with the 
adequacy of pension assessments. The inherent difficulties faced by Tribunal panels in reviewing 
pension assessments were discussed in detail in Decision No. 915 (May 22/87); however, panels 
are nOw gaining experience in this area. 


The usual approach taken by Tribunal panels is to determine the extent of the disability suffered 
at the relevant time; to compare this finding with the Board’s findings on disability, and to con- 
sider whether the Board has correctly applied the rating schedule to the disability. See Decision 
No. 381/88 (Sept.2/88). However, as Decision No. 255/88 (May 19/88) noted, the review 
Strategy in a particular case must be designed to address the facts and circumstances of that case. 
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Pension assessments have been confirmed in a number of cases where the independent medical 
evidence supported the Board’s assessment. See Decision Nos. 282/88 (May 25/88) and 255/88 
(May 19/88). However, in Decision No. 582/88 (Dec.7/88), the Panel determined that the 
pension assessment did not adequately reflect the role of the work accident jn aggravating the 
worker’s pre-existing condition. Similarly, in Decision No. 603/88! (Oct. 13/88) a reassessment 
was directed when the Board had failed to consider two aspects of the worker’s disability. 


2. Pension Supplements 


The Tribunal has generally taken the position that individual circumstances which may affect the 
actual impact of an injury on a particular worker’s earning capacity are not considered in 
calculating a permanent disability pension but under the provisions governing temporary 
supplements and older workers’ supplements. Decision No. 447/87 (Feb. 8/88), an early 
supplement case, suggested that the Board might not have the discretion to refuse a temporary 
supplement where the worker had not failed to co-operate or be available for suitable 
employment. However, more recent cases, such as Decision Nos. 124/88 (July 28/88), 212/88 
(Aug. 22/88), and 349/88 (July 27/88) have preferred the analysis set out in Decision No. 915 
and have held that the board has a discretion. However, where the Board does not set up a 
rehabilitation program, a worker may still be entitled to a temporary supplement where he 
conducts himself in a manner consistent with the general aim of returning to work or lessening 
his disability. See, for example, Decision No. 548/87 (July 21/87). Other decisions have 
addressed such issues as the worker’s earning capacity. See Decision Nos. 670/87 (Aug. 19/87), 
638/88 (Nov. 9/88) and 510/88 (Nov. 9/88). 


3. Occupational Disease 


Disabilities arising from exposure to chemicals or particular work processes have also been an 
area of concern. Tribunal panels have found that there are two ways of approaching such cases, 
either under the statutory definition of "industrial disease" and related provisions, or as a 
"disablement" arising out of and in the course of employment. As Decision No. 850 (Mar.2/88) 
noted, the statutory definition of "industrial disease" appears to contemplate a complex medical 
and scientific analysis of whether a disease was "peculiar" to a particular process. The Tribunal 
has generally indicated that the Industrial Disease Standards Panel is better equipped to deal with 
this sort of question and focused on the process of disablement in the case before it. Interesting 
examples of this approach are Decision No. 31/88 (Nov. 30/88), which involved a" chemical 
cocktail", Decision No. 214/88 (May 13/88), which considered "sealed building" syndrome, and 
Decision No. 1296/87 (May 20/88), which involved lung cancer and exposure to chromium. 

In deciding such claims, the Tribunal applies the usual test of whether the worker’s employment 
was a significant contributing factor to the disability. Thus, a worker who smokes and 
developed lung cancer will still be entitled to compensation if his or her work was also a 
significant contributing factor. See Decision No. 1296/87 (May 20/88). However, compensation 
has been denied in cases where the worker smoked and the evidence was "equivocal at best" that 
the work place contributed to the worker’s condition. See Decision No. 138/87 (Apr.1/88). 
Decision No. 421/87 (Apr. 22/88) is one of the few cases to consider the statutory provisions 
governing "industrial diseases," and the effect of the s.122(9) presumption on scheduled " 
industrial diseases." It contains an interesting discussion about the differences between the 
medical and legal approaches to causation. 


The statutory provisions governing who is entitled to notice in an "industrial disease" case were 
reviewed in Decision No. 140/87 (Nov. 15/88). 
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4. Occupational Stress 


A related issue which has received some publicity is occupational stress. A number of decisions 
have indicated that disability caused by occupational stress is not in principle barred from 
compensation; however, no case has as yet granted compensation for a claim based solely on 
stress. Decision No. 828 (Jan. 9/87) allowed a claim where stress was one of several occupational 
factors leading to the disability. 


Occupational stress was most fully discussed in Decision No. 918 (July 8/88). That Panel found 
that stress could be compensable under either the "industrial disease" or "disablement" concepts. 
Again, the more extensive evidence necessary to meet the statutory definition of "industrial 
disease", caused the Panel to analyze the claim as a "disablement". The majority noted the 
evidentiary difficulties in determining whether work was a significant contributing factor in a 
mental stress case, given the multitude of non-work sources of stress. In determining whether 
the work was a significant contributing factor, the majority suggested a two-step enquiry: 


(a) Was the worker subjected to workplace stress demonstrably greater than that experienced 
by the average worker? 


(b) If not, was there "clear and convincing evidence" that the ordinary and usual workplace 
Stress predominated in producing the injury. : 


The majority concluded that it had not been demonstrated that the worker’s disability was due to 
the workplace stress. The minority viewed the evidence differently and also questioned whether 
the majority had changed the standard of proof required to establish a claim. 


5. Time Problems 


The Tribunal has also dealt with the difficulties posed by the absence of limitation periods and 
the effect of changes in statutory language. Decision No. 483/88 (Nov. 18/88) coped with the 
difficulties posed by a fatal accident which was not fully investigated when it occurred in 1927, 
and found that an orphan who had never known her father, was entitled to compensation. And 
Decision No. 765 (Oct. 3/88) analyzed the legal complexities of a statutory amendment affecting a 
claimant’s status and whether the amendment should apply retroactively or retrospectively. 


Decision 915A, reviewed the common law of retroactivity and its effect on overrulings of 
previously accepted medical and legal positions. 


6. Section 15, The Right to Sue 


The Tribunal also considered in many cases, the "flip-side" of a compensation claim -- the 
removal of the right to sue. Decision Nos. 490/881 (Aug. 2/88) and 485/88 (Oct.28/88) have 
considered the statutory definitions of "dependants" and "members of family" and reviewed the 
question of whether a person’s rights could be removed even though he or she was not entitled to 
receive compensation benefits. 


The effect of the Act on other possible causes of action, such as claims for products’ liability, 
occupiers’ liability, breach of contract and property damage, has been considered in several cases, 
including Decision Nos. 432/88 (Oct.5/88), 965/871 (May 20/88), 1266/87 (May 11/88), 503/87 
(May 16/88), 259/88 (June 22/88) and others. 
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7. Others 


The Tribunal has also been concerned during the reporting period with the compensability of on- 
the-job heart attacks; with further development of its understanding of the concept of "arising 
out of and in the course of employment" in various situations: with the difficulty of 
distinquishing chronic-pain from psychological cases; with the difficulties of cases involivng in- 
resident workers; with the ongoing problems of parking lot cases; etc. 


L. FINANCIAL MATTERS 
1. The Finance and Administration Committee 


The Finance and Administration Committee is a tripartite standing committee of the Tribunal 
currently chaired by an employer member. It serves as the Tribunal’s watchdog on fiscal matters. 
The work of the Finance & Administration Committee during 1988 was largely directed towards 
overseeing the control of the 1988/89 budget, converting the Tribunal’s fiscal period toa 
calendar-year fiscal period effective January 1, 1989, and developing the 1989 budget. 


Details of the 1988/89 Budget, adjusted to nine months, are provided in Appendix F. 


2. 1989 Budget Preparation 


The preparation of the 1989 budget involved an extended budget review exercise, whereby 
department budget submissions were extensively studied by the Finance and Administration 
Committee on a detailed line-by-line basis. The resulting draft budget was then subjected to a 
solid week of close review by a super-committee consisting of the Tribunal Chairman, Alternate 
Chair, General Manager, Department Heads, members of the Finance and Administration and 
Executive Committees, and the chairs of all standing committees. In September 1988, the final 
budget was submitted to the Minister of Labour for approval. 


Despite a determined effort to hold the increase to four per cent, an increase of 4.6 per cent 
proved necessary: Total operating expenditures of $8.76 million compared to $8.38 million for 
the 88/89 budget. The Minister approved the budget as submitted. 


3. Audits 


The Tribunal has been advised that the Ministry of Labour’s internal audit staff is preparing a 
management audit of the Appeals Tribunal in 1989. 


During 1988, pursuant to arrangements with the Provincial Auditor’s Office under the terms of 
the Memorandum of Understanding, the firm of Touche Ross conducted an audit of the 1987/88 
expenditures. The same firm will audit the nine-month calendar year ending December 31, 1988. 
These audit reports are not available at the time of publishing and will be presented in future 
reports. 


4. Financial Statements for April 1, 1987, to March 30, 1988, 
and for April 1, 1988, to December 31, 1988 


These financial statements appear as Appendix F. 
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STATEMENT OF MISSION, GOALS AND COMMITMENTS 


THE MISSION 
In its most fundamental terms, the Tribunal’s mission is to perform appropriately the duties 
assigned to it by the Workers’ Compensation Act. 


These duties are both explicit and implicit. The explicit assignments define what the Tribunal 
must do and are, generally speaking, clear. They need not be repeated here. 


The implicit obligations identify the manner of the Tribunal’s operations. By definition, the 
nature of those obligations is subject to interpretation and debate, and it is important that the 
Tribunal’s perceptions in that respect be known. 


The implicit statutory obligations as the Tribunal understands them may be usefully described in 
the following terms. 


1. The Tribunal must be competent, unbiased and fair-minded. 
2. The Tribunal must be independent. 
The obligation to be independent has three essential facets: 


(a) The maintenance of an arms-length, independent relationship with the Workers’ 
Compensation Board. 


(b) A commitment by the chairman, vice-chairs and members to not being inappropriately 
influenced by the popular views of workers or employers. 


(c) A commitment by the chairman, vice-chairs and members to being undeterred by the 
possibility of government disapproval. 


3. The Tribunal must utilize an appropriate adjudication process. To be appropriate, the 
Tribunal believes the process must generally conform with the following basic concepts: 


(a) The process must be recognized as not being an "adversarial" process as that concept is 
generally understood in a common-law context. 


(Unlike a court, the Tribunal is not engaged in resolving a contest between private parties. 
Appeals to the Tribunal represent a stage in the workers’ compensation system’s investigation of 
the statutory rights and benefits flowing from an industrial injury. 


It is a stage of the system’s process that is invoked on the initiative of a worker or employer but 
in this stage, as in earlier stages of the process, it is the system and not the worker or the 
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employer which has the burden of establishing what the Act does or does not provide with 
respect to any reported accident. 


The fact that it is the system which has the primary responsibility in this respect is reflected in 
the Board’s and the Tribunal’s explicit investigative mandates and their respective statutory 
obligations to decide cases on the basis of their "real merits and justice”. 


In legal terminology the process may be characterized as an "inquisitorial" as opposed to an 
"adversarial" process. 


Despite the non-adversarial or inquisitorial nature of the process, it is a fact that the Tribunal’s 
hearings normally take much the same form as do hearings in a typical adversarial process. To 
the uninitiated, the use of what is essentially an adversarial hearing format is confusing as to the 
fundamental nature of the Tribunal’s process. In fact, however, the adversarial format merely 
reflects the Tribunal’s tacit recognition that the participation of the parties in that manner will 
meet expectations in that regard and will, as well, be usually both the most effective and the most 
satisfying way for parties to, in fact, contribute to the Tribunal’s search for the real merits and 
justice. 


The Tribunal’s commitment, in a non-adversarial process, to an essentially adversarial hearing 
format is also bolstered by its appreciation of the Canadian legal system’s concept of what 
constitutes a "hearing". The legal system’s understanding of the principles of natural justice that 
apply where there is, as there is here, a right to a hearing, are such that even in a non-adversarial 
process the style of hearing would not in law be allowed to stray far from the basic adversarial 
format.) 


(b) The non-adversarial nature of the process in which the Tribunal is engaged evokes the 
following three, particularly significant special process imperatives. 


(i) The Tribunal’s hearing panels have a responsibility to take such steps as they may 
find necessary to satisfy themselves that in any particular case they have such 
reasonably available evidence as they require to be confident as to the actual merits 
and justice in that case. 


(ii) The issue agenda in any case must ultimately be determined by the hearing 
panels and not dictated by the parties. 


(i111) The manner of conducting a hearing, while usually to be governed by rules and 
format of a standard nature, must be adaptable to the special hearing needs of 
any particular case as the hearing panel in that case may consider necessary or 
appropriate. Any such adaptations must, however, be consistent with a fair 
hearing and reflect proper regard for the integrity of general Tribunal rules and 
procedures that are conducive to effective and fair process from an overall 
perspective. 


(c) The adjudication process must be effective and fair from the parties’ perspective. 
It must allow the parties timely knowledge of the issues, a fair opportunity to challenge or 


add to evidence and/or to provide their own evidence, and a fair opportunity to advocate 
their views and to argue against opposing views. 
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(d) The process must also be effective from the perspective of the Tribunal. 


It must provide the Tribunal’s panels with the evidence, the means of evaluating the 
evidence, and the understanding of the issues, which will permit them to decide with 
confidence on the real merits and justice of the case. 


(e) The process should not be more complicated, regulated, or formal (and, thus, not more 
intimidating to lay participants) than the requirements of effectiveness and fairness and the 
needs of reasonable efficiency dictate. 


(f) In the post-hearing phase, the decision-making process must provide full opportunity for 
effective tripartite decision-making and for the careful development of appropriate 
decisions. 


To be appropriate, decisions must be written and fully-reasoned. They must conform to the rule 
of law and meet reasonable, general standards of decision quality. Applicable law must be given 
its due effect and the principles adopted in other Appeals Tribunal decisions must be shown 
appropriate deference. The goal of achieving like results in like fact situations must be sensibly 
pursued. 


4. The process for dealing with applications, as distinguished from appeals, while conforming 
generally with the foregoing, must be subject to such variations as the special statutory provisions 
governing each of the various applications may anticipate. 


5. The Tribunal must hold hearings and reach decisions in as timely a fashion as is reasonably 
possible given the foregoing process obligations. 


6. The Tribunal must make all its decisions readily accessible to the public. 


7. The Tribunal’s services must be reasonably accessible in both the French and English 
languages. 


GOALS 
In pursuing its mission, the Tribunal has adopted the following specific goals. 


1. Achieving a total case turnaround time from notice of appeal or application to final disposition 
that averages four months, and in individual cases, unless they are of unusual complexity or 
difficulty, does not exceed six months. 


2. Providing a system which can, so far as is reasonably possible, meet the various implicit 
Statutory imperatives regardless of the experience or capabilities in a particular case of the 
worker’s or employer’s representative, or the absence from the process of any party or 
representative. 


3. Maintaining at all points of contact between the Tribunal and workers and employers and their 
representatives a welcoming, empathetic, non-intimidating and constructive professional 
environment -- an environment grounded in implicit respect on the part of all Tribunal staff and 
members for the goals and motives of workers and employers involved in the Tribunal’s processes 
and for the importance of the Tribunal’s work on their behalf. 
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4. Maintaining a working environment for Tribunal staff that provides both challenging work 
and suitable opportunities for personal recognition, development and advancement, in an 
atmosphere of mutual respect. 


5. Maintaining at all times a sufficient complement of qualified, competent, trained and 
committed vice-chairs and members. 


6. Maintaining at all times a sufficient roster of qualified and committed medical assessors. 


7. Maintaining at all times a sufficient complement of qualified, competent, trained and 
committed administrative and professional staff. 


8. Providing the physical facilities, equipment and administrative support services necessary for 
the vice-chairs, members and staff to perform their responsibilities efficiently and in a manner 
which is conducive to job satisfaction and consistent with professional expectations. 


9. Within such restrictions as may be implicit in the chairman’s statutory obligation to take as his 
or her guidelines in the establishment of job classifications, salaries and benefits the 
administrative policies of the Government, compensating staff fairly and competitively relative to 
their responsibilities and the nature of their work. 


10. Maintaining a constructive and appropriate working relationship with the medical profession 
and its members, generally, and with the Tribunal’s medical assessors, in particular. 


11. Maintaining a constructive and appropriate working relationship with the Board and its staff 
and with the Board’s board of directors. 


12. Maintaining a constructive and appropriate working relationship with the Minister and 
Ministry of Labour and with such other components of the government structure with which the 
Tribunal has dealings from time to time. 


13: Providing the public and, in particular, workers and employers and their respective 
communities and representatives with such information about the Appeals Tribunal and its 
Operations as is necessary for the effective utilization of the Tribunal’s services. 


COMMITMENTS 


In the performance of the Tribunal’s Mission and in the pursuit of its Goals, the Tribunal has 
recognized a number of matters to which it is effectively committed. 


1. The Tribunal is committed to keeping the investigative and pre-hearing preparation activities 
of the Tribunal separate from its decision-making activities. 


This is accomplished by means of a permanent department of full-time professional staff referred 
to as the Tribunal Counsel Office (the TCO). TCO’s assignment in this regard is to perform the 
Tribunal’s investigative and pre-hearing preparation work. This work is to be performed in 
accordance with general standing instructions of the Tribunal. In individual cases where pre-- 
hearing investigation or preparation requirements appear to exceed such standing instructions, 
TCO will act in accordance with special instructions from Tribunal panels -- panels whose 
members are not thereafter permitted to participate in the hearing and deciding of such cases. 
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2. The Tribunal is committed to Tribunal-monitoring, at the pre-hearing stage, of the 
identification of issues and the sufficiency of evidence. 


As part of the commitment to separation of pre-hearing investigation and preparation activity 
from decision-making activity, this monitoring is normally carried out by the TCO pursuant to 
Tribunal instructions delivered in the manner described above. 


(This commitment does not preclude variable Strategies concerning the degree of pre-hearing 
monitoring and the amount of TCO initiative in the pre-hearing preparation, with respect to 
different categories of cases. It also contemplates the possibility of TCO not monitoring 
particular categories of uncomplicated cases.) 


It is, of course, understood that the TCO’s pre-hearing role does not diminish in any way the 
hearing panels’ intrinsic rights and obligations in the hearing and determining of individual cases. 
Hearing panels have the final say in the identification of issues and, at a mid-hearing or 
post-hearing phase, the right to initiate and Supervise the development or search for additional 
evidence, or to obtain further legal research or request additional submissions. 


3. The Tribunal is committed to having the Tribunal represented by its own counsel at any 
Tribunal hearing where the Tribunal considers such representation necessary or useful. 


4. In its internal decision-making processes, the Tribunal is committed to the maintenance of a 
tri-partite working environment characterized by mutual respect and by free and frank 
discussions based on non-partisan, personal best judgements from all panel members. 


5. The Tribunal is committed to maintaining internal educational processes suitable for 
developing a Tribunal-wide, comprehensive appreciation of the nature and dimensions of 
emerging, generic, medical, legal or procedural issues. 


6. The Tribunal is committed to the establishment and maintenance of a general workers’ 
compensation information resource and library. 


This resource and library is to be a sufficient and effective source of legal, medical, and factual 
information relevant to the workers’ compensation subject. It shall provide access to information 
which is not conveniently assembled elsewhere, and which workers and employers, members of 
the public, professional representatives, and Members and staff of the Tribunal require if they 
are to truly understand the workers’ compensation system and the issues which it presents, or be 
able to prepare on a fully informed basis for presenting or dealing with such issues in individual 
cases. 


This information is to be readily accessible through electronic and other means. 


7. The Tribunal is committed to the creation of a permanent, widely distributed and easily 
accessible, published record of the Tribunal’s work. 


This record is to consist of the selection of Tribunal decisions best calculated to assist worker or 
employer representatives to understand, in the preparation of their cases, workers’ compensation 
issues and the Tribunal’s developing position on such issues. 
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8. The Tribunal is committed to the review by the Chairman, or by the Office of the Counsel to 
the Chairman, of draft panel decisions. 


This review is conducted for the purpose of ensuring - to the extent possible given the 
overriding hearing-panel autonomy - that the Tribunal’s body of decisions complies reasonably 
with the general hallmarks of quality which the Tribunal has recognized. 


9. The Tribunal is committed to devoting its best efforts to having Tribunal decisions comply 
reasonably with the following hallmarks of a good-quality adjudicative decision: 


(a) It does not ignore or overlook relevant issues fairly raised by the facts. 

(b) It makes the evidence base for the panel’s decisions clear. 

(c) On issues of law or on generic medical issues, it does not conflict with previous Tribunal 
decisions unless the conflict is explicitly identified and the reasons for the disagreement 
with the previous decision or decisions are specified. 

(d) It makes the panel’s reasoning clear and understandable. 

(e) It meets reasonable standards of readability. 

(f) It conforms reasonably with Tribunal standard decision formats. 


(g) From decision to decision the technical and legal terminology is consistent. 


(h) It contributes appropriately to a body of decisions which must be, as far as possible, 
internally coherent. 


(i) It does not support permanent conflicting positions on clear issues of law or medicine. Such 
conflicts may occur during periods of development on contentious issues. They cannot be a 
permanent feature of the Tribunal’s body of decisions over the long term. 


Ciaalt conforms with applicable statutory and common law and appropriately reflects the 
Tribunal’s commitment to the rule of law. 


(k) It forms a useful part of a body of decisions which must be a reasonably accessible and 
helpful resource for understanding and preparing to deal with the issues in new cases and 
for invoking effectively the important principle that like cases should receive like treatment. 


10. The Tribunal is committed to obtaining in each case such reasonably available evidence as its 
hearing panels require if they are to be confident as to the appropriateness of their decision on 
any factual or medical issue. 


11. The Tribunal is committed to holding hearings at appropriate out-of-Toronto locations. 


The commitment in this respect is that cases originating out of Toronto should be heard at 
locations which are reasonably convenient from both the worker’s and employer’s perspective. 
This commitment is subject to the limit of not imposing travel obligations on Tribunal members 
or administrative burdens on the Tribunal so onerous as to interfere with the effective operation 
of the Tribunal in other respects. 
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12. The Tribunal is committed to the payment of expenses and compensation in respect of lost 
wages arising from attendance at Tribunal hearings in accordance with the WCB’s policies in that 
regard with respect to attendance at WCB proceedings. 


13. The Tribunal is committed to paying for medical reports which serve a reasonable purpose in 
the Tribunal’s proceedings. 


14. The Tribunal is committed to being fiscally responsible in the management of its expenditures 
to the end that only moneys necessary for the performance of the Tribunal’s mission and the 
accomplishment of the Tribunal’s goals are, in fact, spent. 


This document reflects the Tribunal’s Mission, Goals and Commitments as at least implicitly 
understood from the Tribunal’s inception.! Their expression in these particular terms was 
approved by the Tribunal as of October 1, 1988. 


1 The single exception is Goal No. 1. The Original turnaround goal was six months. 
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THE MEMBERS OF THE TRIBUNAL 


Chairman 
S. Ronald Ellis 


Mr. Ellis is the Tribunal’s first chairman. He assumed office on October 1, 1985. He was 
re-appointed for a three-year term effective October 1, 1988. Mr. Ellis, who trained and 
practised as an engineer before going to law school, was formerly a partner in the Toronto law 
firm of Osler, Hoskin & Harcourt. More recently, he was a faculty member at Osgoode Hall Law 
School where he was Director and then Faculty Director of Parkdale Community Legal Services. 
He came to the Tribunal from his position as Director of Education and Head of the Bar 
Admission Course for the Law Society of Upper Canada. In addition, Mr. Ellis has significant 
experience as a labour arbitrator. 


Alternate Chairman 


Laura Bradbury 


Ms. Bradbury was appointed to the Tribunal effective October 1, 1985, and was re-appointed for 
a one-year term effective October 1, 1988. Her re-appointment for only one year reflects the 
Tribunal’s "stagger policy". She is expected to be re-appointed for a further three-year period 
effective October 1, 1989. Called to the Bar in 1979, she acted as counsel for injured workers 
and, for the two years prior to her appointment, was an investigator with the Office of the 
Ombudsman. The position of alternate chairman is not one that is defined by the Tribunal’s 
legislation. It is a management position created by the chairman as a means of sharing the 
administrative and management load that devolves on the Chairman’s Office. The title was 
chosen to reflect the senior nature of the position and the fact that the incumbent is also the 
vice-chairman appointed by the chairman -- pursuant to provisions in the legislation in that 
respect -- to act in place of the chairman in the event of the chairman’s absence from the 
Province or his inability to act. The alternate chairman, like the chairman, has both a 
management and an adjudicative role. 
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Full-Time Vice-Chairmen 


Jean Guy Bigras 


Mr. Bigras who was first appointed to the Tribunal as a part-time vice-chair on May 14, 1986, 
was granted a full-time appointment effective December 17, 1987. He is a former journalist and 
civil servant. During his 20 years as a journalist for North Bay and Ottawa dailies, he had 
extensive experience in labour and judicial affairs. As an Ontario Government public servant, 
he had the experience of co-ordinating a Ministry of Health task force. 


Nicolette Carlan (Catton) 


Ms. Carlan was appointed to the Tribunal effective October 1, 1985 and was reappointed for a 
further two year term effective October 1, 1988. A graduate in sociology, she was with the 
Office of the Ombudsman for nine years prior to her appointment. From 1978 to 1985, she was 
in charge of the Ombudsman’s Workers’ Compensation Directorate. 


Maureen Kenny 


Ms. Kenny was appointed to the Tribunal effective July 30, 1987. She was called to the Bar of 
Ontario in 1979. Following a period of private practice, Ms. Kenny joined the (Ontario) Ministry 
of Labour as a policy analyst. She came to the Tribunal originally in October 1985, in the 
position of Counsel to the Chairman. 


Faye W. McIntosh- Janis 


Ms. McIntosh-Janis was appointed to the Tribunal effective May 14, 1986. She was called to the 
Bar of Ontario in 1978, and was a full-time member of the Research Department at Osler, 
Hoskin & Harcourt for six years. She came to the Tribunal from the position of Senior Solicitor 
with the Ontario Labour Relations Board. 


John Paul Moore 


Mr. Moore was appointed to the Tribunal as a part-time vice-chairman on July 16, 1986, and was 
appointed as a full-time vice-chairman effective May 1, 1988, for a three-year term. Called to 
the Bar in 1978, Mr. Moore was previously a staff lawyer with the Kinna-Aweya legal clinic in 
Thunder Bay, and a staff lawyer with Downtown Legal Services on a part-time basis, dealing 
with various administrative tribunals. 


Zeynep Onen 


Ms Onen was appointed to the Tribunal effective October 1, 1988, fora three-year term. Called 
to the Bar of Ontario in 1982, Ms. Onen was with the Office of the Ombudsman for three years. 
Ms. Onen joined the Tribunal in October 1985, and was Senior Counsel in the Tribunal Counsel 

Office from 1986-1988. 
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Antonio Signoroni 


Mr. Signoroni was appointed to the Tribunal effective October 1, 1985, and was re-appointed for 
another three-year term effective October 1, 1988. A practising lawyer since 1982, Mr. Signoroni 
had ten years experience as a part-time chairman to the Board of Referees of the Unemployment 
Insurance Commission. Before entering the legal profession he was involved extensively with 
service to the Italian community. He was a trustee on the Metro Separate School Board from 
1980 to 1982. 


David Starkman 


Mr. Starkman was appointed to the Tribunal effective August 1, 1988, for a three-year term. 
He was called to the Bar of Ontario in 1980, and practised law at Golden, Green & Starkman. 
Mr. Starkman joined the Tribunal in 1985 as the first Tribunal General Counsel. 


I. J. Strachan 


Mr. Strachan was appointed to the Tribunal effective October 1, 1985, and was re-appointed for 
further two and a half-year term effective October 1, 1988. Called to the Bar in 1971, 

Mr. Strachan’s law practice involved advising small businesses with respect to a variety of 
commercial matters and employee-related issues. He has also served as a director of the Canadian 
Organization of Small Business. 


Members Representative of Employers and Workers: Full-Time 


Robert Apsey 


Mr. Apsey was appointed to the Tribunal as a member representative of employers effective 
December 11, 1985, and was re-appointed for another three-year term effective December 11, 
1988. He held a number of responsible positions at Reed Stenhouse during his 25 years with that 
firm until his early retirement in 1983, as a vice-chairman of the Board and Senior 
Vice-President. 


Brian Cook 


Mr. Cook was appointed to the Tribunal as a member representative of workers effective October 
1, 1985, and was re-appointed for a further one-year term on October 1, 1988. His 
re-appointment for only one year reflects the Tribunal’s "stagger policy". He is expected to be 
re-appointed for a further three-year period efective October 1, 1989. A graduate of the 
University of Toronto, Mr. Cook was a community legal worker with the Industrial Accident 
Victims Group of Ontario for five years. 


Sam Fox 


Mr. Fox was appointed to the Tribunal as a member representative of workers effective 
October 1, 1985, and was re-appointed for a further two-year term effective October 1, 1988. 
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A past president of the Labour Council of Metropolitan Toronto, Mr. Fox is a former 
Co-Director and International Vice-President of Amalgamated Clothing and Textile Workers 
Union. 


Karen Guillemette 


Ms. Guillemette was appointed to the Tribunal as a member representative of employers effective 
July 2, 1986. Ms. Guillemette was the Administrator of Occupational Health at Kidd Creek 
Mines Limited in Timmins, and had been an active member of the Ontario Mining Association. 
Prior to her position as Administrator, she was the Industrial Nurse at Kidd Creek Mines. 


Lorne Heard 


Mr. Heard was appointed to the Tribunal as a member representative of workers effective 
October 1, 1985, and was re-appointed for a further three-year term effective October 1, 1988. 
With more than 30 years of experience in workers’ compensation matters, Mr. Heard came to the 
Tribunal from a 13-year career with the United Steelworkers of America where he had national 
responsibility for occupational health and safety, and workers’ compensation. 


W. Douglas Jago 


Mr. Jago was appointed to the Tribunal as a member representative of employers effective 
October 1, 1985, and was re-appointed for a further two-year term effective October 1, 1988. 
Mr. Jago had been Managing Director of Brantford Mechanical Ltd., and President and principal 
owner of W.D. Jago Ltd., both mechanical contracting concerns. He was an active member of the 
Mechanical Contractor’s Association. 


Raymond Lebert 


Mr. Lebert was appointed to the Tribunal as a member representative of workers effective June 
1, 1988. Prior to joining the Tribunal Mr. Lebert was the Financial Secretary-Treasurer of Local 
444 of the Canadian Auto Workers. 


Nick McCombie 


Mr. McCombie was appointed to the Tribunal as a member representative of workers effective 
October 1, 1985, and was re-appointed for a further three-year term effective October 1, 1988. 
His move to the Tribunal followed seven years’ service as a legal worker at the Injured Workers’ 
Consultants legal clinic in Toronto. 


Martin Meslin 


Mr. Meslin was appointed to the Tribunal as a part-time member representative of employers 
effective December 11, 1985, and appointed to a three-year, full-time term effective August 1, 
1988. He has over 30 years of experience in running his own business in the printing industry. 
He was a lay member of the Ontario Legal Aid Plan Appeals Committee, and a lay appointee to 
the governing Council of the College of Physicians and Surgeons of Ontario and a member of the 
Discipline Tribunal of the College. 
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Kenneth W. Preston 


Mr. Preston was appointed to the Tribunal as a member representative of employers effective 
October 1, 1985, and was re-appointed for a further two year term effective October 1, 1988. A 
graduate chemical engineer, Mr. Preston was Director of Employee Relations for Union Carbide 
for ten years and Vice-President of Human Resources for Kellogg Salada for three years. 


Maurice Robillard 


Mr. Robillard was appointed to the Tribunal as a member representative of workers effective 
March 11, 1987. Prior to his appointment, he was an international representative of the 
Amalgamated Clothing and Textile Workers’ Union of America for 20 years with a wide range of 
experience including mediation of internal union problems, negotiating contracts, appearances 
before various provincial labour relations boards and advising workers of their rights under 
provincial labour laws. 


Jacques Séguin 
Mr. Séguin was appointed to the Tribunal as a member representative of employers effective 
July 1, 1986. Mr. Séguin was chairman of the Softwood Plywood Division of the Canadian 


Hardwood Plywood Association C.L.A. and Vice-President of CHPA from 1981 to 1983. He 
retired from Levesque Plywood Limited as General Manager in 1984. 
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PART-TIME MEMBERS OF THE TRIBUNAL 

Part-Time Vice-Chairmen 

Arjun Aggarwal 
Dr. Aggarwal was appointed to the Tribunal effective May 14, 1986. He is currently the 
coordinator of labour management studies at Confederation College in Thunder Bay, Ontario. He 
has past experience as a labour lawyer, labour consultant, concilliator, fact-finder, referee, and is 
an approved arbitrator. 
Sandra Chapnik 
Appointed to the Tribunal effective March 11, 1987, Ms. Chapnik practices with the law firm of 
Leonard A. Banks and Associates. She has also served as a part-time Rent Review Commissioner 
and a Fact Finder for the Education Relations Commission. 
Gary Farb 
Mr. Farb was appointed to the Tribunal effective March 11, 1987. He is in private practice and 
was called to the Bar in 1978. He has a wide range of experience in administrative law, including 
two years as legal counsel in the Office of the Ombudsman. 
Marsha Faubert 
Ms. Faubert was appointed to the Tribunal effective December 10, 1987. She was called to the 
Bar of Ontario in 1981, and joined the Tribunal as a lawyer in the Tribunal Counsel Office in 
October 1985, following four years in private practice. 
Karl Friedmann 
Dr. Friedmann was appointed to the Tribunal effective December 17, 1987. He has a Ph.D. in 
political science and taught at the University of Calgary for 13 years. From 1979 to 1985, he was 
British Columbia’s first Ombudsman. 
Ruth Hartman 
Ms. Hartman was appointed to the Tribunal effective December 11, 1985, and was re-appointed 
for a further three-year term effective December 11, 1988. She is currently in private practice 


with an emphasis on administrative appeals to provincial tribunals. She was previously counsel to 
the Ombudsman for five years. 


Joan Lax 
Ms Lax was appointed to the Tribunal effective May 14, 1986. Called to the Bar in 1978, she has 


practised with the law firm of Weir & Foulds, with emphasis on administrative and civil law. She 
is currently the Assistant Dean, Faculty of Law, University of Toronto. 
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Victor Marafioti 


Mr. Marafioti, appointed to the Tribunal effective March 11, 1987, is currently the Director of 
Business Programs at Centennial College of Applied Arts and Technology. For approximately ten 
years, he was the Director of COSTI, a rehabilitation centre with extensive involvement with the 


William Marcotte 


Mr. Marcotte was appointed to the Tribunal effective May 14, 1986. He isa mediator and is on 
the list of approved arbitrators with the Ministry of Labour. He teaches collective bargaining 
processes at the University of Western Ontario. 


Eva Marszewski 


Ms Marszewski was appointed to the Tribunal effective May 14, 1986. She was called to the Bar 
in 1976 and is, at present, in private practice with special emphasis on civil litigation, family law, 
municipal law and labour law. She is a past member of the Ontario Advisory Council on 
Women’s Issues. 


Joy McGrath 


Ms McGrath was appointed to the Tribunal effective December 10, 1987. She was called to the 
Bar of Ontario in 1977, and is currently in private practice. Prior to attending law school, Ms 
McGrath had six years’ experience as President and General Manager of a company specializing 
in commercial and residential development. 


Denise Réaume 


Appointed to the Tribunal effective March 11, 1987, Professor Réaume is a professor of law at 
the University of Toronto. She teaches administrative law and her past experience includes a 
research study entitled, "Compensation for Loss of Working Capacity" for the Ontario Law 
Reform Commission. 


Sophia Sperdakos 


Ms Sperdakos was appointed to the Tribunal effective May 14, 1986. She was called to the 
Ontario Bar in 1982 and is currently with the law firm of Dunbar, Sachs, Appell. She was a 
chairperson and caseworker with the Community and Legal Aid Services programme at Osgoode 
Hall Law School. 


Susan Stewart 


Ms Stewart was appointed to the Tribunal effective May 14, 1986. Ms Stewart articled with the 
Ontario Labour Relations Board and was called to the Bar of Ontario in 1981. She is currently on 
the Ministry of Labour’s list of approved arbitrators. 
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Gerald Swartz 


Mr. Swartz, appointed to the Tribunal effective March 11, 1987, was, at one time, Director of 
Research for the Ministry of Labour. He is now the President of Canadian Loric Consultants 
Ltd. He has experience in human resources management, negotiating collective agreements, 
arbitrations, and workers’ compensation and employment standards assessments. 


Paul Torrie 


Mr. Torrie was appointed to the Tribunal effective May 14, 1986. He is currently a partner in 
the law firm of Torrie, Simpson, practising in a wide range of litigation, administrative and 
corporate law. Mr. Torrie’s additional work experience includes community legal work with the 
Osgoode Hall Community Legal Aid Services programme. 


Peter Warrian 


Mr. Warrian was appointed to the Tribunal effective May 14, 1986, and has extensive labour 
relations experience through his involvement with the Ontario Public Service Employees Union. 
He currently carries on a consulting business with government and union clientele and has written 
extensively in the labour relations field. 


Chris Wydrzynski 


Professor Wydrzynski was appointed to the Tribunal effective March 11, 1987. He is a Professor 
of law at the University of Windsor (since 1975) and was called to the Bar in 1982. He teaches 
administrative law and has acted as a referee, analyst, consultant, research evaluator and panelist. 


Members Representative of Employers and Workers: Part-Time 


Shelley Acheson 


Ms Acheson was appointed to the Tribunal as a member representative of workers effective 
December 11, 1985, and was re-appointed for a further three-year term effective December 11, 
1988. She was the Human Rights Director of the Ontario Federation of Labour from 1975 to 
1984. 


Dave Beattie 


Mr. Beattie was appointed to the Tribunal as a member representative of workers effective 
December 11, 1985, and was re-appointed for a further three-year term effective December 11, 
1988. He has 20 years of WCB experience representing injured workers or disabled firefighters 
in Appeals Adjudicator and Appeal Board hearings. 
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Frank Byrnes 
Mr. Byrnes was appointed to the Tribunal as a member representative of workers effective 
May 14, 1986. He was formerly a police officer and has been a member of the Joint Consultative 
Committee on Workers’ Compensation Board matters. 
Herbert Clappison 
Mr. Clappison was appointed to the Tribunal as a member representative of employers effective 
May 14, 1986. Mr. Clappison retired from Bell Canada in 1982 after 37 years of employment 
with that company. Upon retirement, he was Director of Labour Relations and Employment. 
George Drennan 
Mr. Drennan was appointed to the Tribunal as a member representative of workers effective 
December 11, 1985. He was re-appointed for a three-year term effective December 11, 1988. 
He has been the Grand Lodge Representative for the International Association of Machinists and 
Aerospace Workers since 197]. 
Douglas Felice 
Mr. Felice was appointed to the Tribunal as a member representative of workers effective 
May 14, 1986, and is currently with the Canadian Paper Workers Union. 
Mary Ferrari 
Ms Ferrari was appointed to the Tribunal as a member representative of workers effective 
May 14, 1986. Her previous experience includes legal worker with the Industrial Accident 
Victims Group of Ontario. 
Patti Fuhrman 
Ms Fuhrman was appointed to the Tribunal as a member representative of workers effective 


May 14, 1986. She was a caseworker at the Advocacy Resource Centre for the Handicapped and, 
more recently, was a worker with Employment and Immigration Canada. 


Mark Gabinet 

Mr. Gabinet was appointed to the Tribunal as a member representative of employers effective 
December 17, 1987. He is currently the Health and Safety Administrator for the City of 
Brampton, a position he has held since 1984. Prior to that time he worked as a research 
consultant with the Industrial Accident Prevention Association. 

Roy Higson 


Mr. Higson was appointed to the Tribunal as a member representative of workers effective 
December 11, 1985, and was re-appointed for a further three-year term effective December 11, 


XVi 


APPENDIX B 


1988. He recently retired from the Retail, Wholesale and Department Store Union. He was the 
international representative of Local 414 for nine years and has 29 years of union experience. 


Faith Jackson 


Ms Jackson was appointed to the Tribunal as a member representative of workers effective 
December 11, 1985. She was re-appointed for a futher three-year term effective December 11, 
1988. A Nurses’ Aid at Guildwood Villa Nursing Home from 1972 to 1985, Ms Jackson was a 
member of the Executive Board of the Service Employees International Union (SEIU) for six 
years. 


Donna Jewell 


A resident of London, Ms Jewell was appointed to the Tribunal as a member representative of 
employers effective December 11, 1985. She was re-appointed for a futher three-year term 
effective December 11, 1988. She has been the assistant safety director of Ellis-Don Ltd. for 
approximately seven years. She managed the Ellis-Don WCB claims management and safety 
programs. 


Peter Klym 


Mr. Klym was appointed to the Tribunal as a member representative of workers effective 
May 14, 1986. He is currently employed with the Communication Workers of Canada. 


Teresa Kowalishin 


Ms Kowalishin was appointed to the Tribunal as a member representative of employers effective 
May 14, 1986. She has been employed as a lawyer with the City of Toronto since her call to the 
Bar in 1979. 


Frances L. Lankin 


Ms Lankin was originally appointed to the Tribunal as a full-time member representative of 
workers effective December 11, 1985. For five years prior to her appointment, she was the 
Research/Education Officer for the Ontario Public Service Employees Union. She was also that 
union’s equal opportunities coordinator. On February 25, 1988, Ms Lankin’s full-time 
ead was modified to a part-time status so that she could accept employment with 

U. 


Allen S. Merritt 


Mr. Merritt was appointed to the Tribunal as a member representative of employers effective 
June 23, 1988. He is currently a labour relations consultant with his own consulting firm. Mr. 
Merritt retired from a career in education in 1985. At that time he was Superintendent of 
Employee Relations for the Metropolitan Toronto School Board and Chief Negotiator for all 
Baords of Education in Metropolitan Toronto. 
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Gerry M. Nipshagen 
Mr. Nipshagen was appointed to the Tribunal as a member representative of Employers effective 
October 1, 1988. He has extensive management experience in both the manufacturing and 
agricultural areas. From 1980 to 1988, he was Occupational Health and Safety Mangeer for 
Leaver Mushrooms, where he was responsible for workers’ compensation and health and safety 
matters. 
Fortunato (Lucky) Rao 
Mr. Rao was appointed to the Tribunal as a member representative of workers effective February 
11, 1988. Mr. Rao was formerly a union representative with the United Steelworkers of America 
and for 14 years has hosted a cable "labour news" programme. 
John Ronson 
Mr. Ronson was appointed to the Tribunal as a member representative of employers effective 
December 11, 1985, and was re-appointed for a further three-year term on December 11, 1988. 
He has an extensive background in personnel development at Stelco. 
Sara Sutherland 
Ms Sutherland was appointed to the Tribunal effective December 17, 1987. She is currently 


Supervisor, Corporate External Liaison Services, in the Health and Safety Division of Ontario 
Hydro. 


Members Who Resigned or Whose Appointments Expired 
During the Reporting Period 


Donald Grenville 
Tribunal member representative of Employers (part-time) 


John Magwood 


Vice-Chair (part-time) 


David C. Mason 


Tribunal member representative of employers (full-time) 
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Elaine Newman 

Vice-Chair (full-time) 

Currently Tribunal General Counsel 
Kathleen O’Neil 


Vice-Chair (full-time) 


James R. Thomas 


Alternate Chair 
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APPENDIX’ C 


DETAILS OF THE DEVELOPING RELATIONSHIP WITH THE BOARD 


1. Chronic Pain and Retroactivity 


The compensability of what Tribunal Decision No. 915 (May 26/87) defined as "enigmatic chronic 
pain" and "psychogenic pain magnification", and what has come to be referred to generically as 
"chronic pain", continues to be a developing subject both at the WCB and the Appeals Tribunal. 
It has also been a particular focus of the evolving relationship between the two organizations. 


Shortly after Decision No. 915’s recognition of the compensability of chronic pain in principle, 
the WCB board of directors approved the WCB’s own policy for compensating what it referred to 
as "chronic pain disorders". At the same time, the WCB board of directors accepted the WCB 
staff’s recommendation that the board of directors not exercise its section 86n review powers with 
respect to Decision No. 915. 


The decision not to review Decision No. 915 was taken explicitly without prejudice to the board 
of directors’ right to review the decision at a later stage, but the impression that was left, 
certainly with the Appeals Tribunal, was that the board did not consider the 9/5 decision to be in 
substantial conflict with the chronic-pain disorder policy which it had just approved. Much 
later, it eventually became clear that, at least as far as the WCB’s staff was concerned, this was 
only partly right. 


The policy, as it came to be applied by the WCB’s staff, in effect compensates disabilities 
attributable to enigmatic chronic pain. It does not, however, in fact allow for compensation of 
Chronic pain in the nature of psychogenic magnification of pain associated with a residual organic 
problem. It compensates only chronic-pain cases which are predominantly non-organic in nature 
(which is how it categorizes enigmatic, chronic-pain cases) and considers pain magnification cases 
to be predominantly organic. Cases in the latter category continue to be compensated under the 
old policy. That policy provides that, in determining the compensable degree of a permanent 
disability any psychogenic, pain-magnification element is to be isolated and ignored. 


Thus in due course it became clear that the WCB policy, at least as it was applied, was in a major 
respect in conflict with Decision No. 915. In its essential respects Decision No. 915 is a case of 
pain magnification and in that decision the Appeals Tribunal had concluded that the psychogenic, 
pain-magnification element of the worker’s disability as well as the organic element was 
compensable. The board of directors’ decision to not review Decision No. 915 obscured this 
essential conflict for a period of time. The Tribunal’s subsequent treatment of permanent 
pension chronic-pain appeals, which is described below, was, during a critical period, influenced 
to some extent by this misunderstanding of the WCB’s position. 


Once the WCB’s own chronic-pain policy was in place, a discussion then took place between the 
WCB’s staff and the Appeals Tribunal concerning the appropriate treatment of the chronic pain 
cases which at the time the WCB’s policy was approved were already on appeal to the Tribunal 
but not heard or decided. This discussion and its effect on the processing of the large number of 
cases which had been put on hold by the Tribunal pending the release of Decision No. 915 is 
alluded to in the Second Report. At page 5 of that report it is mentioned that as of the end of 
that report’s reporting period the processing of the appeals in these cases was undergoing a 
further short delay while the Tribunal and the WCB "worked out their appropriate respective 
roles in these cases in the light of the WCB’s subsequent adoption of its own new policy on 
chronic pain." 


The problem was as follows. The WCB’s staff felt that the WCB should now review in the light 
of its new chronic-pain disorder policy all of the cases of a chronic-pain nature which had been 
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appealed to the Tribunal but not heard or decided at the time the WCB’s policy issued. It was of 
the view that the WCB’s introduction of this new policy had removed the Tribunal’s jurisdiction 
to deal with these cases until after the WCB had considered how its new policy applied. 


Under the Act, the Tribunal’s jurisdiction arises only with respect to final decisions in which the 
WCB’s procedures have been exhausted (Section 862(2)). The WCB’s staff argued that the WCB’s 
adoption of a policy for compensating certain cases of a chronic-pain nature meant that cases of 
that kind now presented issues in respect of which the WCB’s procedures could not any longer be 
said to have been exhausted -- even though they had been appealed before the new policy issued. 
The WCB’s staff advised the Tribunal that even if the Tribunal went ahead with the appeals in 
those cases and issued decisions, the WCB would feel obliged to continue with its own review of 
such cases and issue its own decisions. 


The policy consideration which appeared to be motivating this view was the need the WCB felt to 
be the one which first applied its new policy to actual cases. (The WCB did not, of course, 
dispute the Tribunal’s right to consider these cases ultimately when and if the WCB’s decision in 
applying its new policy was appealed.) 


The discussions concerning this issue were carried on between the Tribunal’s General Counsel 
and the WCB’s General Counsel. 


The WCB staff’s position in this respect lead the Appeals Tribunal to undertake a particularly 
careful review of its jurisdiction and of the appropriate relationship between it and the WCB. 
After intensive internal discussions, the Tribunal ultimately concluded that while it did not 
concede any lack of jurisdiction with respect to these cases, it did have the power to refer such 
cases back to the WCB for initial application of the new chronic pain policy and that in all the 
circumstances it would generally be appropriate to do so. 


In order that this decision not lead in the worker or employer communities to any 
misunderstanding of the Tribunal’s view with respect to its role and its relations to the WCB, the 
Tribunal issued a Practice Direction in which it set out full reasons for its decision to refer these 
cases back to the WCB. Practice Direction No. 9 was issued October 23, 1987. It is of particular 
general interest for the strong light it throws on the Tribunal’s view of its role in the 
compensation system and its appropriate relationship with the WCB. A copy may be found 
attached as Schedule / to this Appendix. 


In the controversy that was resolved by Practice Direction No. 9, the focus had been entirely on 
the permanent pension cases involving chronic-pain conditions. Decision No. 915 had been a 
permanent pension case. The cases which were on hold pending the release of Decision No. 915 
had all been permanent pension cases, and it was not at that time clear to the Tribunal that the 
WCB’s chronic-pain policy encompassed temporary benefits as well as permanent pensions. 
Practice Direction No. 9 dealt only with pending permanent pension appeals. 


However, after Practice Direction No. 9 issued it soon became apparent that the WCB’s staff felt 
that the WCB’s new policy encompassed temporary as well as permanent benefits and that, in 
particular, the limit on the retroactivity of chronic-pain benefits should apply to temporary 
benefits as it did to permanent benefits. The WCB’s new policy had provided that no benefits 
with respect to chronic-pain disabilities should be payable for any period prior to July 3, 1987 -- 
the date on which the new policy was approved by the board of directors. In deciding to refer 
the permanent-pension, chronic-pain appeal cases back to the WCB, one of the factors 
influencing the Tribunal had been the fact that up to that time the only decision the Tribunal had 
issued in a permanent-pension appeal had been Decision No. 915. And, as previously mentioned, 
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at that time it was the Tribunal’s understanding that Decision No. 915 was a decision which the 
board of directors regarded as, generally speaking, consistent with the WCB’s new policy. 


In respect of temporary, chronic-pain conditions, however, the situation was quite different. In a 
whole series of cases dating nearly from the creation of the Tribunal (of which Decision No.’s 9, 
J] and 50 are only the decisions to which reference is most often made), the Tribunal had 
regularly awarded temporary compensation benefits for disabilities of a chronic-pain nature and 
had done so with no limit on the retroactive payment of such benefits. 


With respect to temporary chronic pain benefits, the issue of the role of the WCB’s new policy in 
the Tribunal’s proceedings did not focus on the question of whether or not such cases should be 
referred back to the WCB for an initial determination. At this distance, it is not clear why that 
would not have been an issue. From the WCB’s perspective the same interest in having the first 
opportunity to apply the new policy would seem to apply to these cases as to the 
permanent-pension cases. But in fact, at the Tribunal, the issue in these cases came to be focused 
instead simply on whether or not the Tribunal should now apply to the decisions it was making in 
this type of case the limit on the retroactivity of such benefits specified in the WCB’s new policy. 


The Tribunal’s response to this question was first articulated in Decision No. 519. The Hearing 
Panel in that case decided that it was not open to the WCB to change an established Tribunal 
position on an issue of general law merely by the board of directors adopting a new policy that 
was inconsistent with that position. In the Tribunal’s view, the statute provides the WCB with 
only one avenue for directly affecting Tribunal decisions and that avenue is the review procedure 
under section 86n. The Tribunal, therefore, decided--initially in Decision No. 519, and 
subsequently in all following cases involving temporary, chronic pain benefits -- that it would 
continue to apply the position it had previously established with respect to the payment of 
temporary, chronic-pain benefits, and order them paid on a fully retroactive basis, unless and 
until the board of directors invoked its powers under section 86n and reviewed the Tribunal’s 
position with respect to that issue. 


The board of directors decided to exercise it 86n review powers with respect to Decision No. 519 
and it has subsequently added to that review process all of the Tribunal decisions of the same 
nature in which the Decision No. 519 approach was followed. This was the second occasion for 
the 86n powers to be invoked, the first being with respect to Tribunal Decision No. 72. 


At the time Decision No. 519 was issued, the Tribunal’s hearing panel in Decision No. 915 was 
still in the throes of itself considering what if any restrictions on the retroactivity of the 
chronic-pain benefits identified in Decision No. 915 should be imposed. This was an issue which 
Decision No. 915 had reserved for further submissions and consideration. In view of the fact that 
it was anticipated that the Tribunal’s decision on the retroactivity issue in Decision No. 915 would 
be forthcoming shortly, the board of directors postponed the 86n proceedings on Decision No. 
519, and associated cases, pending the release of that decision. 


The retroactivity issue in Decision 915 was decided in Decision No.915A released on May 5, 1988. 
That decision concluded that as far as permanent, chronic-pain pension benefits were concerned, 
the Workers’ Compensation Act, interpreted in accordance with the common law of retroactivity, 
required the application of reasonable limits on the retroactive effect of overrulings of previous 
institutional positions on generic legal or medical issues. It found, however, that the application 
of the common-law principles of retroactivity required a limitation on the retroactive application 
of the overruling with regard to chronic-pain permanent pension benefits which would allow 
those benefits to be paid in respect of any period after but not before March 27, 1986. This was 
the date on which the procedures which had lead ultimately to the Tribunal’s chronic-pain 
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overruling had commenced. This date was some 16 months prior to July 3, 1987, which was the 
date of limitation adopted by the WCB board of directors with respect to chronic-pain benefits. 
In the course of dealing with the retroactivity issue, the Hearing Panel in Decision No. 915A had 
occasion to make clear the Tribunal’s understanding that the WCB’s chronic-pain disorder policy 
was designed to compensate both of the elements of chronic pain defined in Decision No. 915 -- 
1.e., both enigmatic chronic pain and psychogenic pain magnification. It was then made clear by 
the WCB’s staff, what we have discussed above, that that impression was wrong; that, as far as 
the WCB’s staff is concerned, the policy does not extend to cases of pain magnification. 


By the end of the reporting period, the Appeals Tribunal had not yet issued a decision in an 
appeal of any case in which the WCB had applied its chronic pain disorder policy. The Tribunal 
has, therefore, had no occasion to consider how the WCB’s chronic-pain policy may or may not 
comply with the requirements of the Act. However, the WCB’s board of directors, already 
committed to an 86n review of Decision No.915A in conjunction with its review of Decision No. 
519 and associated decisions and the retroactivity issue which they present, was moved by 
Decision No. 915A’s identification of the potential difference between the WCB and the Tribunal 
with respect to the issue of the compensability of pain magnification to now also bring Decision 
No. 915 under that same review. 


In that review process, which now includes Decision Nos. 519 (and related decisions), 9/5 and 
915A, the board of directors intends not only to deal with the retroactivity issue and the issues 
concerning the compensability of chronic- pain conditions, but also the issues concerning the 
Tribunal’s obligations with respect to policy determinations by the board of directors. The agenda 
for that review can be found in The Ontario Gazette Vol. 121-44 (October 29, 1988) at 5546. 


As of the end of the reporting period, the board of directors was still receiving submissions on 
these issues. 


2. Fybromyalgia 


In Appeals Tribunal Decision No. 18 (March 11/87), the Tribunal had held that the condition 
referred to by the medical profession as fybromyalgia syndrome and sometimes also referred to as 
fibrositis was a disabling condition caused by organic pathology which could result from an 
industrial accident. It was, therefore, a compensable condition under the terms of the Workers’ 
Compensation Act. 


Previous to this, the WCB’s policy was that a condition diagnosed as fibrositis or fybromyalgia 
was not compensable. Like chronic-pain cases, it was not compensable either because the 
condition was all in the worker’s head and subject to being overcome if only the worker was 
sufficiently motivated to get back to work, or it could not be said to have been caused by the 
work-related accident. 


When Tribunal Decision No. 18 was released, the WCB’s staff recommended to the board of 
directors that the question of whether or not the decision should be subjected to a section 86n 
review be postponed and that the WCB’s staff be authorized to undertake a review of the WCB’s 
fibromyalgia policy with a view to coming back to the board of directors at a later stage with a 
recommendation as to whether or not a review was appropriate. The WCB’s staff also 
recommended that, in the meantime, Decision No. 18 should be implemented. The board of 
directors accepted this recommendation, and the WCB’s staff embarked upon a study of 
fibromyalgia and its compensability. 


While the study was in process, the WCB continued to apply its existing policy of not 
compensating such cases, while the Appeals Tribunal followed the lead of Decision No. 18 and in 
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a number of subsequent cases of fibromyalgia directed that compensation be paid. The WCB 
continued to implement the Tribunal’s decisions in this respect while reserving on the question of 
a 86n review of such cases pending completion of the WCB’s Study. 


The WCB staff’s final recommendation to the board of directors concerning the compensability of 
fibromyalgia was not presented to the board until November, 1988. In the interval several 
Tribunal decisions directing compensation benefits to be paid in respect of fibromyalgia 
conditions had been implemented by the WCB. 


The WCB’s review of the compensability of fibromyalgia culminated in the staff recommending 
to the board of directors that it now adopt a new policy recognizing the compensability of 
disabling conditions diagnosed as fibromyalgia. The proposed policy was based on the similarities 
between a diagnosis of fybromyalgia and a diagnosis of chronic pain. It called for the WCB to 
proceed on the basis that the two conditions are not for practical purposes significantly 
distinguishable and to fold the fibromyalgia cases into the WCB’s, chronic-pain disorder policy. 
Most significantly, the staff recommended that the chronic-pain policy’s limit on the retroactive 
payment of benefits -- that is not to pay such benefits for any period prior to July 3, 1987 -- 
should also be applied to fybromyalgia cases. 


With respect to the decisions of the Tribunal in which the payment of benefits had been ordered 
without any limit on their retroactivity and which had been implemented by the WCB in the 
meantime, the WCB’s staff recommended that no recovery of Overpayments be sought. The single 
exception to this was a case in which a permanent pension had been ordered to be paid on the 
basis of a fibromyalgia diagnosis. The staff felt that it was consistent with its approach to 
Tribunal decisions awarding permanent pensions for chronic pain for periods prior to July 3, 
1987, to subject the latter case to the 86n review process now under way with respect to 
Decisions 519, Decision No. 915 and Decision No. 915A. The board of directors accepted the 
staff’s recommendations and adopted the proposed new policy on fibromyalgia. 


3. The Payment of Interest On Delayed Benefits 


Tribunal Decision No. 206A (Aug. 18/88) dealt with the contentious question of the WCB’s 
obligation to pay interest on delayed or incorrectly withheld benefits. Apart from its substantive 
conclusion, and the WCB’s reaction to that conclusion, the decision is interesting in the context of 
this further account of the developing Tribunal-WCB relationship for its extensive discussion and 
treatment of the question of the Tribunal’s jurisdiction to consider and determine issues that arise 
at the Appeals Tribunal level but which the WCB has previously had no occasion to consider. 


On the substantive point, Decision No. 206A found that the law concerning the payment of 
interest on delayed or withheld benefits had changed in recent years. It concluded that applying 
the new law in this respect to the interpretation of the Workers’ Compensation Act lead to the 
conclusion that the WCB was obligated to pay interest. 


The WCB’s staff reviewed Decision No. 206A and advised the board of directors that while it did 
not agree there was any obligation under the Act to pay interest, it did appear that there was now 
the authority to do so. The staff recommended that, without prejudice to the view that the WCB 
is not required to pay interest, the board of directors should decide not to review Decision No. 
206A and to approve the payment of interest on delayed or incorrectly withheld benefits. 


The board of directors accepted the recommendation and directed the staff to develop 


recommendations covering the details of an interest-payment policy. As of the end of the 
reporting period these recommendations were still pending. 
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PRACTICE DIRECTION NO: 9 


SUBJECT: PERMANENT PENSIONS -- CHRONIC PAIN 


1. This Practice Direction governs all permanent pension appeals and applications for leave to 
appeal in respect of decisions of the Board dated before October 1, 1987. The October | date has 
been chosen to allow for the post-July 3 period in which the Board would have been engaged in 
putting administrative arrangements in place for the application of its new chronic pain policy in 
its decision-making processes. 


2. In all such cases, where there are reasonable grounds to believe that the worker’s disability or 
any significant part thereof is potentially related to a chronic pain condition, the case shall be 
referred to the Board for it to review the file in the light of its new chronic pain disorder policy. 
The Tribunal’s further consideration of the case will be postponed until the Tribunal can have the 
benefit of the Board’s final decision concerning the application of that policy to the case. A copy 
of the worker’s file will be made available to the Board for that purpose. 


3. When, following the referral, the Board has made its final decision, the Tribunal will, upon the 
request of the appellant or applicant, resume its consideration of the case. 


4. Consideration of benefit entitlement prior to July 3, 1987, will also be postponed in such cases 
until after the Board has decided on the application of its policy in respect of the post-July 3 
period. 


5. This Practice Direction is predicated on the Tribunal’s confidence that the Board’s review of 
these files will be expedited appropriately having regard to the delays to which these cases have 
already been subject. Should the review by the Board be unreasonably delayed, the Tribunal 
reserves the right to resume hearing and determining the case without waiting for the Board’s 
final decision. 


6. The Tribunal Counsel Office will identify those cases in which the application of this policy 
will, in its opinion, probably lead to a postponement of the appeal or application. With respect to 
such cases, the Tribunal Counsel Office will seek confirmation of the Board’s intention to review 
the file. Upon receipt of such confirmation, affected parties will be advised of the Tribunal 
Counsel Office’s opinion as to the probable application of this postponement policy to their case. 


7. Parties who wish to contest the application of this Practice Direction to their case will be 
granted a hearing before a Tribunal hearing panel to consider the following issues: 


(a) Does this Practice Direction as written apply to their case? 


(b) at it does, then having due regard for the reasons for the Direction, is there 
Justification for granting an exception to the Practice Direction? 


8. The Practice Direction will be applied at whatever stage of the Tribunal’s process the 
identification of permanent pension chronic- pain-related issues is made, and will extend to the 
few cases in which hearings have already been held (and no final decision issued as of the date of 
this Practice Direction) subject, of course, to due consideration of the paragraph no. 7 issues in 
the light of any submissions of the parties in respect of such issues. 
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9. Appellants or applicants may act on the advice of the Tribunal Counsel Office and accept 
without protest postponement of their cases for the purpose of the Board review, without 
prejudice to their subsequent rights. 


10. The Tribunal would emphasize that its identification of a case to which this Practice 
Direction applies does not indicate a Tribunal decision that chronic pain in fact exists in that case 
or that there is any entitlement to benefits in respect of a chronic pain condition. Those are 
issues which will remain to be determined by the Board in the first instance subject to Tribunal 
review upon appeal. The application of the Practice Direction indicates only the Tribunal’s 
identification of the existence of chronic-pain-related issues. 


EXPLANATION 
Background 


This Practice Direction addresses issues which have arisen with respect to the Tribunal’s handling 
of permanent pension appeals (and applications for leave to appeal) with respect to permanent 
pension cases. 


The hearing of permanent pension appeals was put on hold by the Tribunal in December LOS, 
pending completion of its pension assessment appeals leading case strategy. This strategy 
involved the Appeals Tribunal hearing one selected pension appeal in which the Workers’ 
Compensation Board, and invited intervenors from the employer and worker communities, 
participated with the parties in providing the Tribunal with information, evidence and 
submissions on the very difficult issues which arise in permanent pension appeals. Following 27 
days of hearings, the Tribunal issued its Decision No. 915. 


Decision 915 is a lengthy decision in which pension appeals issues are analyzed in considerable 
depth with a view to providing an informed starting point for Tribunal hearing panels in other 
pension appeal cases. The decision dealt with two major issues: the interpretation of section 
45(1) and chronic pain. 


In the chronic pain part of Decision 915 the Tribunal concluded that disabilities attributable to 
enigmatic chronic pain did occur, and when they occurred in circumstances which established a 
significant causative role for a preceding industrial injury they were compensable. These were 
conclusions which were inconsistent with the Board’s views on the same issues. However, during 
the period when the 915 case was being heard and decided, the Board was also engaged in its own 
policy review concerning the compensability of chronic pain disorders. Decision 915 issued in 
May 1987, and on July 3, 1987, the WCB Board of Directors approved a new Board policy 
governing permanent pension compensation for disabilities attributable to chronic pain disorders 
resulting from industrial injuries. The new policy defines chronic pain disorders and establishes 
pension assessment policies in respect of disabilities attributable to such disorders. 


The new Board policy makes no reference to Decision 915 and the compatibility between 915 and 
the Board’s new policy remains unexplored. 


It is apparent that the Board’s new chronic pain policy and Decision 915 both mark a major 
departure from previous policies in Canadian workers’ compensation systems. It is also apparent 
that they both mark the very beginning of a policy development process that promises to be long 
and difficult. It is obvious from the Decision 915 analysis and the nature of the Board’s new 
policy that permanent pensions for workers for disabilities attributable to chronic pain disorders 
involve numerous difficult and complex questions the answers to which can be expected to 
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develop only through the experience of actually applying the policy to a range of concrete 
particular cases. 


In July 1987, the Tribunal began scheduling hearings of permanent pension cases which had 
previously been on hold pending the 915 decision. As of the date of this Practice Direction, 
hearings have been held in a number of cases but decisions have not been completed in any case. 
Hearing panel experiences with these cases have served, however, to confirm how often chronic 
pain may be expected to be a potential factor in pension appeals and to impress the Tribunal even 
further as to the difficulty and complexity of the issues in these cases. 


It is against the background of these developments that the procedural issues involved in this 
Practice Direction fell to be considered. 


Reasons for the Direction 


In the three months sine the adoption by the Board of its new chronic pain policy, the Tribunal 
has become aware of the Board’s staff’s concern that the Board’s role in the primary development 
of compensation policy is threatened in respect of the chronic pain policy by the Tribunal 
hearing and deciding permanent pension chronic pain issues in the first instance. The occasion 
for the Tribunal going first on these issues arises because of the number of pension decisions on 
appeal to the Tribunal which pre-date the Board’s new policy (about 500 cases). Indeed, in an 
exchange of views between the Board’s Acting General Counsel and the Tribunal’s General 
Counsel, the Board’s staff has made its view clear that as of July 3, 1987, the legislation prevents 
the Tribunal from hearing any issues related to permanent pensions for chronic pain disorders 
which the Board has not had an opportunity to consider in the light of its new policy. The 
Board’s staff relies for this view on section 86g(2) of the Workers’ Compensation Act. 


The Tribunal has had no occasion so far to address in the context of a particular case the issue of 
jurisdiction to hear and determine permanent pension chronic pain issues in the absence of the 
Board having had an opportunity, post-July 3, 1987, to consider such issues in the light of its 
new chronic pain disorder policy. However, the broad outlines of the competing arguments are 
easily discerned. Section 86g(2) may properly be read as prohibiting the Tribunal from hearing, 
determining or disposing of an appeal respecting issues of health care, vocational rehabilitation, 
entitlement to compensation or benefits, assessments, penalties or the transfer of costs unless the 
procedures established by the Board for consideration of such issues have been exhausted. The 
argument in favour of the position taken by the Board’s staff in respect of this matter is, 
presumably, that since July 3, 1987, the Board has an established procedure for considering 
permanent pension chronic pain issues, and that with respect to chronic pain issues in cases 
decided by the Board prior to July 3, and on appeal to the Tribunal, those procedures have not 
been applied, much less exhausted. Thus, it can be argued, as of July 3 the Tribunal lost 
jurisdiction to consider permanent pension chronic pain issues in those cases until the Board has 
the opportunity to consider those issues in the light of its new policy. 


The counter-argument is equally apparent. Satisfaction of the requirement that the procedures in 
respect of any particular issues have been exhausted is to be judged as of the date of the decision 
appealed. If all procedures have been exhausted and the decision is final at the time it is made, 
the right of appeal under section 860(1) arises, and the subsequent creation of relevant procedures 
by the Board cannot affect the matter. 


The Tribunal has also been made aware of the Board’s staff’s intention to have the Board review 
the files of all permanent pension cases on appeal to the Appeals Tribunal involving chronic pain 
issues with a view to now considering and deciding those issues through the application of the 

Board’s new policy on chronic pain disorders. The Tribunal had been asked to provide the Board 
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with a list of such cases for that purpose. It is the Tribunal’s understanding that in reviewing the 
files for this purpose the Board will consider all related issues such as possible entitlement to 
sections 45(5) and 45(7) supplements, the availability of medical or vocational rehabilitation 
programs, etc. 


To avoid misunderstanding, it is to be noted that the Board does not intend its new policy to have 
any retroactive effect prior to July 3, 1987. It will not be considering benefits entitlement in 
respect of any period prior to that date. The issue of the retroactivity of permanent pension 
benefits in respect of chronic pain was reserved in Decision 915 pending further argument. That 
argument has now been heard and the Decision 915 Hearing Panel is in the process of deciding 
that issue. 


All of the foregoing circumstances, including the Tribunal’s experience so far in dealing with 
pension appeals involving chronic pain issues, have identified for the Tribunal a number of 
concerns with the prospect of the Tribunal issuing decisions on permanent pension chronic pain 
issues before the Board has had an opportunity to consider the application of its new policy to 
those issues. These concerns are listed below. Not included in the list, it should be noted, is the 
question of jurisdiction. The Tribunal has always assumed that it had jurisdiction to hear appeals 
of Board decisions where at the time the decision was made the decision was final and all 
procedures in place at that time for consideration of the matters mentioned in sections 868(1)(b) 
and (c) had been exhausted. Until that view of the Tribunal’s jurisdiction is challenged in a 
particular case, the Tribunal believes it is right and necessary to proceed on the basis that that 
view of the Tribunal’s jurisdiction is correct. 


The list of the Tribunal’s concerns is as follows: 


1. It is true that the substance of the new chronic pain permanent pension policy will, as a 
practical matter, emerge gradually through the application of the newly proclaimed policy to 
individual concrete cases. Whoever has the role of making decisions concerning the application 
of the new policy to individual cases in the first instance is likely to have a substantial special 
influence on the direction that policy development takes. And whatever one may think of the 
competing arguments concerning jurisdiction in the particular circumstances of these cases, there 
is no doubt that as a general rule the Legislature intended this primary role for the Board and not 
for the Tribunal. See the explicit recognition of this fact in Tribunal Decision 3 and the Interim 
Report in the Pension Assessment Appeals Leading Case Strategy. The possibility that the 
Tribunal would have the primary role in a substantial number of early chronic pain permanent 
pension cases arises only because of the chance chronology of the particular events leading up to 
the introduction of the Board’s new policy. 


2. If the Tribunal proceeds to hear these cases without the benefit of an original Board decision 
in respect of the permanent pension chronic pain issues, the application of the new policy to 
those decisions will be decided in a process involving the possibility of one decision only (not 
counting the possible Section 86n Review). In respect of issues of such difficulty, novelty and 
complexity, this is arguably not an appropriate process. And this is true from the perspective of 
the system as well as from the perspective of the parties. 


3. In chronic pain cases, as in other cases, it is especially difficult to consider questions of 
Possible treatment, availability of vocational rehabilitation resources and questions concerning 
entitlement to supplements, without the Board’s initial input. Leaving aside jurisdiction 
questions, these are issues which inherently require initial consideration by the Board and which 
in other cases the Tribunal typically refers back to the Board for initial decision when they arise 
for the first time at the Tribunal level as a result of a finding in favour of entitlement. 
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4. As far as the assessment of permanent pension benefits related to chronic pain disorders is 
concerned, for the reasons set out at length in Decision 915, a Tribunal hearing panel is likely to 
require a pension reassessment by Board doctors before it will be in a position to come to its own 
conclusion. Furthermore, in the interests of avoiding the development of two pension assessment 
systems in respect of chronic pain--one applied by the Board and another applied by the 
Tribunal--it is really essential that the Tribunal be in the position of reviewing the Board’s 
assessment in any particular case rather than developing one of its own. It is true that in 
Decision 915, the Tribunal determined the assessment itself, but that was with the assistance of 
reassessment evidence from Board doctors and at a time when the Board had no chronic pain 
assessment policy. It follows, therefore, that even if the Tribunal were to proceed with the cases 
now before it without waiting for the Board review, hearing panels could be expected to 
routinely refer at least the assessment question back to the Board for initial determination. 


5. It is apparent, therefore, that for the reasons set out in paragraphs 3 and 4, there will almost 
certainly have to be a referral of very substantial matters to the Board in virtually all chronic 
pain permanent pension cases, however the procedural questions are dealt with. 


6. The Board’s decision to undertake its own review of the potential application of its new 
chronic pain disorder policy to the permanent pension cases now on appeal to the Tribunal 
creates the situation where, if the Tribunal proceeds in the ordinary course, it will be considering 
appeals from the Board’s original decisions while knowing that the Board is in the process of 
producing a new decision. The Tribunal’s decisions on the appeals and the Board’s new decisions 
on the same cases are likely to appear at about the same time. The Board’s new decisions will be 
appealable in the ordinary course to the Tribunal and the Board is likely to regard its new 
decisions as superceding its original decisions. In those circumstances, it is to be expected that 
the status of the Tribunal’s decision on the appeal of the original decision would be uncertain. 


7. In the nature of things, particularly at this early stage of the development of chronic pain 
concepts, it is also reasonable to expect that the Board’s new decisions and the Tribunal’s 
decisions on the appeal of the original decisions will not always come to the same conclusion on 
either the facts or the medical or legal issues. 


8. The potential for confusion in the circumstances described in paragraphs 6 and 7 is 
remarkable, as is the potential for litigation and a further period of delay and uncertainty. In the 
Tribunal’s view, given the complexity and difficulty of compensation issues in permanent pension 
chronic pain cases, and having regard to the history of delay that already pertains with respect to 
these cases, it is essential that the development of law and policy in respect of these issues now 
proceed in as straightforward a manner as possible. This, too, is important not only from the 
parties’ perspective but also from the system’s perspective. 


Having regard to all of the foregoing, the Tribunal has decided that it is now necessary to adopt a 
procedure with respect to permanent pension appeals which will ensure that permanent pension 
compensation issues related to chronic pain disorders will not be addressed by the Tribunal until 
after the Board has had an opportunity to consider the application of its new policy to those 
issues. The foregoing Practice Direction has been designed with that end in view. 

Dated at Toronto, October 23, 1987 

Workers’ Compensation Appeals Tribunal 

S: R: Ellis 


Chairman 
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INCOMING CASELOAD STATISTICS 


Monthly Breakdown of Incoming Appeals 
Case Input by Type of Appeal 

Case Input by Type of Appeal 

(During 39-month Period) 


See llr 


MONTHLY BREAKDOWN OF INCOMING APPEALS 


APPENDIX D 


Previous Period 
DESCRIPTION Year To Date 39 Month Total 
Total Total From Oct. 1985 
* 10/87 11/87 12/87 01/88 02/88 03/88 04/88 05/88 06/88 07/88 08/88 09/88 10/88 11/88 12/88 
INPUT BY TYPE : ** 
$860 120 z 1 9 4 11 6 5 4 10 4 4 4 4 2 4 7 484 15% 
$15 97 10 6 9 8 8 8 3 8 3 10 3 14 2 4 7 103 322 5.0% 
$21 79 4 8 4 1 5 4 14 9 rd 8 4 3 10 5 1 87 210 3.3% 
S77 317 28 18 25 32 21 25 19 23 23 32 13 16 16 14 21 326 764 11.9% 
Pension 192 8 6 8 9 3 4 1 0 2 0 0 2 ft) 1 0 44 588 9.1% 
Commutation 15 2 2 4 1 2 ) 1 0 4 0 1 6 0 0 2 25 43 0.7% 
Employer Assessment 29 0 0 2 1 2 0 0 0) 0 1 1 2 1 1 14 67 1.0% 
Judicial Review 7 0 0 0 0 0 1 0 2 1 0 0 0 0 0 0 4 13 0.2% 
Ombudsman's Request 48 0 7 11 0 6 10 7 8 12 4 5 19 4 2 8 103 156 2.4% 
Reconsideration 48 5 3 7 8 8 7 9 5 1 2 7 5 9 5 12 93 148 2.3% 
No Jurisdiction 54 3 0 0 2 1 5 0 3 3 2 0 2 0 0 1 22 234 3.6% 
Entitlement 877 58 54 66 87 72 90 51 76 65 90 56 61 65 57 85 1,033 3,417 53.1% 
Total 63 94 


S.860 - Leave to appeal applications. 

S.15 - Applications for ruling as to whether Act prohibits civil litigation. 

S.21 - Worker’s objection to attending at employer organized medical examination. 

S.77 - Appeals on WCB decisions concerning access to worker's files. 

Pension - Permanent partial disability pension appeals. 

Commutation - Appeals from WCB decisions on worker's application for payment of lump sum in lieu of period payments. 
Employer Assessment - Appeals by employer of WCB assessment decisions. 

Judicial Review - Application to the divisional court for review of a Tribunal decision. 

Ombudsman’s Request - Inquiry from the Ombudsman following complaints regarding Tribunal decisions. 
Reconsideration - Application for the Tribunal to reconsider a decision of the Tribunal. 

No Jurisdiction - Cases found at a preliminary stage not to be within the jurisdiction of the Tribunal 


Entitlement and Others - Regular appeals from WCB decisions on entitlement and quantum plus a few miscellaneous matters. 


* Prior year adjustments - 23 cases for the first reporting period and 22 cases for the second reporting period. 
** Based on the date of receipt of WCB files 
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CASE INPUT BY TYPE OF APPEAL 


October 1987 to December 1988 
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CASELOAD STATISTICS 


Monthly Production Statistics 

Monthly Current Caseload Statistics 
Summary of Current Caseload Statistics 
Input and Output Trend 
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APPENDIX 2 


MONTHLY PRODUCTION STATISTICS 


Monthly Increments 


Previous 1S-month 
Year Total 10/87 11/87 12/87 01/88 02/88 03/88 04/88 05/88 06/88 07/88 08/88 09/88 10/88 11/88 12/88 Period 39 Month Total 
* tahad To Date From Oct 1985 
Total 
INPUT: 
Number of Cases 1,876 125 105 145 153 139 163 108 138 131 + 152 9% 133 112 91 «142 1,931 6,439 


a 


OUTPUT: 


Cases Withdrawn 286 13 18 15 19 az, 37 19 23 21 1 1 34 18 30 25 311 744 16.5% 
Cases with no jurisdiction 78 1 5 1 0 5 if 2 0 16 6 9 3 5 3 2 65 305 6.8% 
Other 11 1 0 0 1 2 7 8 7 3 6 2 2 12 8 42 101 116 2.6% 
Cases disposed due to dormancy 80 9 3 4 3 3 23 0 1 5 4 ‘| 6 16 4 0 81 161 3.6% 
Cases settled 51 9 5 AS 9 7 10 14 6 16 2 9 (ad 4 8 5 134 190 4.2% 
Disposition of post-decision cases a 45 0 4 11 6 4 8 3 10 8 7 10 9 15 1 WZ 118 163 3.6% 
Disposition through Case Direction Panel 2 0 0 0 0 0 0 0 0 0 0 0 0 0 0 0 3 0.1% 

is Ee eS eo er a es ee eee ed 
Total non-hearing disposal (A) 553 35 34 44 38 38 92 46 47 69 46 42 61 70 64 86 810 1,682 37.3% 
Cases with final decisions issued (B) 952 70 92 «138 82 6112 = 121 108 1335 134 115 96 103 98 80 149 1,631 2,833 62.7% 
TOTAL CASES FINALLY DISPOSED OF (A+8)# 1,505 103 126 182 120 150 213 154 180 203 161 138 164 168 144 235 2,441 4,515 100.0% 


SS Sn SAS SS 


Notes: 


* Prior Year Adjustments to incoming appeals - 23 cases for first reporting period and 22 cases for second reporting period. 
** Columns show monthly additions only. 

@ These are dispositions of Reconsideration Application, Ombudsman's Request and Judicial Review cases. 

# These figures exclude interim decisions and decisions on reconsideration applications. 
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MONTHLY CURRENT CASELOAD STATISTICS 


As at End 
of 
Previous 
Year End 10/30 11/30 12/31 01/29 02/26 04/01 04/29 05/27 07/01 07/29 08/26 09/30 10/28 11/25 12/30 
30-Sep-87 1987 1987 1987 1988 1988 1988 1988 1988 1988 1988 1988 1988 1988 1988 1988 


CASES AT PRE-HEARING STAGE : * 1,631 1,643 1,643 1,652 1,692 1,706 1,688 1,670 1,695 1,648 1,661 1,657 1,640 1,591 1,539 1,510 


POST-HEARING CASES : 


Recessed 68 63 6&4 62 61 58 53 54 49 39 36 39 49 46 46 43 

Complete but on hold 165 177 172 182 195 172 163 145 147 124 128 107 100 106 116 101 

Ready-to-write decision 525 531 526 489 468 445 445 416 377 355 352 340 333 321 315 270 

TOTAL CASES AT POST-HEARING STAGE 758 771 762 733 724 675 661 615 573 518 516 486 482 473 477 414 

TOTAL CASELOAD 2,389 2,414 2,605 2,385 2,416 2,381 2,349 2,285 2,268 2,166 2,177 2,143 2,122 2,064 2,016 1,924 
Note: 


* This figure includes Pension-Chronic Pain cases. 
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SUMMARY OF CURRENT CASELOAD STATISTICS 
As at end of Reporting Period 


December 30, 1988 


ee eee 


Incoming cases over 39 months 6,439 


Output of cases over 39 months al ole) 


Current caseload at end of reporting period : 


At Pre-hearing Stage 125,10 
At Post-hearing Stage 414 
Total Current Caseload 1,924 
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FINANCIAL STATEMENTS FOR FISCAL PERIODS 


1. Statement of Expenditure - 9 Months 
2. Variance Report - 9 Months 
3. Statement of Expenditure - 12 Months 
4. Variance Report - 12 Months 
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STATEMENT OF EXPENDITURE 


For nine month period ending December 31, 1988 


(In 1,000s) 


SALARIES & WAGES 


1310 
1320 
1325 
1510 
1520 


SALARIES & WAGES - REGULAR 
SALARIES & WAGES - OVERTIME 
SALARIES & WAGES - CONTRACT 
TEMPORARY HELP - GO TEMP. 
TEMP. HELP-OUTSIDE AGENCIES 


TOTAL SALARY AND WAGES 


EMPLOYEE BENEFITS 


2110 
2130 
2220 
2230 
2260 
2310 
2320 
2330 
2340 
2350 
2410 
2520 
2990 


CANADA PENSION PLAN 
UNEMPLOYMENT INSURANCE 

PUB. SER. SUPERANNUATION FUND 
P.S.S.F. ADJUSTMENT FUND 
P.S.S.F. UNFUNDED LIABILITIES 
ONTARIO HEALTH INSURANCE PLAN 
SUPPL. HEALTH & HOSPITAL PLAN 
LONG-TERM INCOME PROTECTION 
GROUP LIFE INSURANCE 

DENTAL PLAN 

WORKER'S COMPENSATION 
MATERNITY SUPP. BENEFIT ALL. 
BENEFITS TRANSFER (16.58%) 


TOTAL EMPLOYEE BENEFITS 


TRANSPORTATION & COMMUNICATION 


3110 
3111 
3112 
3210 
3410 
3610 
3620 
3630 
3640 
3660 
3680 
3690 
3720 
3721 


COURIER/OTHER DELIVERY CHARGES 
LONG DISTANCE CHARGES 

BELL TEL. - SERVICE ,EQUIPMENT 
POSTAGE 

RELOCATION EXPENSES 

TRAVEL - ACCOMMODATION & FOOD 

TRAVEL - AIR 

TRAVEL - RAIL 

TRAVEL - ROAD 

TRAVEL - CONFERENCES, SEMINARS 
TRAVEL - ATTENDANCE (HEARINGS) 


TRAVEL - PROFESS.& PUB. OUTREACH 


TRAVEL - OTHER 
TRAVEL - PT VICE CHAIR & REPS 


TOTAL TRANSPORTATION & COMMUNICATION 


04/88 TO 04/88 TO 
12/88 12/88 
BUDGET ACTUAL 
3,015.0 2,967. 
37.5 40. 
360.0 208. 
52.5 cp 
52.5 136. 
3,517.5 3,390. 


aD 


0 
5 
5 
2 
8 


0 


0.0 38.1 
0.0 (A 
0.0 76.1 
0.0 IDE 
0.0 0.0 
0.0 SOnS 
0.0 20.1 
0.0 6 
0.0 730 
0.0 2055 
0.0 Vea 
0.0 38.3 
0.0 0.0 
465.8 343.8 
33.8 25.1 
11.3 10.1 
45.0 Bia 
40.5 31.8 
eD 0.0 
75.0 35.0 
0.0 AS} sf 
0.0 0.8 
0.0 15.0 
18.8 Wee 
26.3 BS 
6.0 4.2 
0.0 Vat 
41.3 30.3 
305.3 264.3 
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APPENDIX F 


SERVICES 


4120 
4130 
4210 
4220 
4230 
4240 
4260 
4261 
4270 
4310 
4320 
4340 
4341 
4350 
4351 
4360 
4410 
4420 
4430 
4431 
4435 
4440 
4460 
4470 
4520 
4710 
4711 
4712 
4713 
4714 


PUBLIC RELATIONS 

ADVERTISING - EMPLOYMENT 
RENTALS - COMPUTER EQUIPMENT 
RENTALS - OFFICE EQUIPMENT 
RENTALS - OFFICE FURNITURE 
RENTALS - PHOTOCOPYING 
RENTALS - OFFICE SPACE 
RENTALS - HEARING ROOMS 
RENTALS - OTHER 

DATA PROCESS SERVICE 
INSURANCE 

RECEPTIONS - HOSPITALITY 
RECEPTIONS - RENTALS 

WITNESS FEES 

PROCESS SERVERS - SUBPOENAS 
PER DIEM ALLOW-PT VC. & REPS 
CONSULTANTS - MGT. SERVICES 
CONSULTANT-SYSTEMS DEVELOPMENT 
COURT REPORTING SERVICES 
CONSULTANTS - LEGAL SERVICES 
TRANSCRIPTION 

MED. FEE-PER DIEM/RETAINER/REP 
RESEARCH SERVICES 
PRINT-DEC./NEWSLTRS/PAMPHLETS 


REPAIR/MAIN.-FURNIT./OFF.EQUIP. 


OTHER-INCL. MEMBERSHIP FEES 
TRANSLATION & INTERPRET. SER. 
STAFF DEVELOPMENT-COURSE FEES 
FRENCH TRANSLATION SERVICES 
OTHER FRENCH COSTS 


TOTAL SERVICES 


SUPPLIES & EQUIPMENT 


5090 
5110 
5120 
5130 
5710 
5720 


PROJECTORS, CAMERAS, SCREENS 
COMPUTER EQUIP. INCL. SOFTWARE 
OFFICE FURNITURE & EQUIPMENT 
OFFICE MACHINES 

OFFICE SUPPETES 

BOOKS, PUBLICATIONS, REPORTS 


TOTAL SUPPLIES & EQUIPMENT 


TOTAL OPERATING EXPENDITURES 


CAPITAL EXPENDITURES 


TOTAL EXPENDITURES 


XXXVI11 


0.0 0.0 
had 14.7 
0.0 Siac 
(fae; 652 
0.8 Vee 
Olas 89.6 
600.0 660.6 
15.0 1a 
0.8 0.0 
18.8 14.5 
3.8 0.0 
15.0 34.6 
0.0 0.5 
22.5 T1526 
4.5 out 
51330 292.9 
18.8 Sib) 
0.0 55.4 
90.0 19.9 
18.8 a0 
1320 58.0 
Zed a0 158-3 
526 0.0 
150.0 89.0 
tes Saf 
ZED 47.8 
45.0 bP ion | 
45.0 20.5 
56.5 S1c0 
0.0 0.0 

i SE ae: Woo Sac 
0.0 0.0 
0.0 0.0 
ZeeD 0.0 
Use 0.0 
bY ace, 89.6 
30.0 Shans 
hee) 126.8 
6,285.8 5,978.0 
SSGeo 307.6 
(ypleye Ine) 6,285.6 


eT 


Salaries & Wages 
Employee Benefits 


Transportation 
& Communications 


Services 


Supplies 
& Equipment 


Total Operating 
Expenditures 


Capital 
Expenditures 


Total Expenditures 


VARIANCE REPORT 


For nine month period ending December 31, 19&8 


1987/88 
Annual 
Budget 


S751 74:5 


( in 1,000s) 


1987/88 
Annual 
Expenditure 


307 2.6 


KOK 


VARIANCE 


$ 


Zon 


13 


3/0). 
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APPENDDOE 


STATEMENT OF EXPENDITURE 
For 12 months ending March 31, 1988 


(In 1,000s) 


1987/88 1987/88 
Annual Actual 
Budget Expenditure 


SALARIES & WAGES 


1310 SALARIES & WAGES - REGULAR 3,706.8 3,303.3 
1320 SALARIES & WAGES - OVERTIME 25.0 Soh 
1325 SALARIES & WAGES - CONTRACT 0.0 Bile 
1510 TEMPORARY HELP - GO TEMP. 0.0 iWe0 
1520 TEMP. HELP-OUTSIDE AGENCIES 150.0 205.4 
TOTAL SALARY AND WAGES 3,881.8 4,143.6 
EMPLOYEE BENEFITS 
2110 CANADA PENSION PLAN 0.0 45.6 
2130 UNEMPLOYMENT INSURANCE 0.0 85.9 
2220 PUB. SER. SUPERANNUATION FUND 0.0 (2S 
2230 P.S.S.F. ADJUSTMENT FUND 0.0 Wee 
2260 P.S.S.F. UNFUNDED LIABILITIES 0.0 0.0 
2310 ONTARIO HEALTH INSURANCE PLAN 0.0 42.4 
2320 SUPPL. HEALTH & HOSPITAL PLAN 0.0 18.9 
2330 LONG-TERM INCOME PROTECTION 0.0 Sic 
2340 GROUP LIFE INSURANCE 0.0 TOA 
2350 DENTAL PLAN 0.0 19.4 
2410 WORKERS' COMPENSATION 0.0 0.2 
2520 MATERNITY SUPP. BENEFIT ALL. 0.0 O68) 
2990 BENEFITS TRANSFER (16.58%) 0.0 (7 
TOTAL EMPLOYEE BENEFITS Dias 339.0 
TRANSPORTATION & COMMUNICATION 
3110 COURIER/OTHER DELIVERY CHARGES 2520 Dilino 
3111 LONG DISTANCE CHARGES 15.0 16.1 
Sita BEES TEE =) SERVICE EQUIIEMENT 50.0 40.8 
3210 POSTAGE 60.0 SeIC8 
3410 RELOCATION EXPENSES 0.0 0.0 
3610 TRAVEL - ACCOMMODATION & FOOD 180.0 51.4 
3620 TRAVEL - AIR 0.0 2920 
3630 TRAVEL - RAIL 0.0 les 
3640 TRAVEL - ROAD 0.0 PANS 
3660 TRAVEL - CONFERENCES, SEMINARS 15.0 20.0 
3680 TRAVEL - ATTENDANCE (HEARINGS) 150.0 39.6 


xl 


3690 TRAVEL-PROFESS.& PUB. OUTREACH 25.0 36 
3720 TRAVEL - OTHER 2.0 1.3 
3721 TRAVEL-PT VICE CHAIR & REPS 24.0 58.7 
TOTAL TRANSPORTATION & COMMUNICATION 546.0 394.7 
SERVICES 
4120 PUBLIC RELATIONS 10.0 5.0 
4130 ADVERTISING - EMPLOYMENT 250 15.0 
4210 RENTALS - COMPUTER EQUIPMENT 40.0 55.1 
4220 RENTALS - OFFICE EQUIPMENT 7.5 39.0 
4230 RENTALS - OFFICE FURNITURE 0.0 lean 
4240 RENTALS - PHOTOCOPYING 90.0 90.6 
4260 RENTALS - OFFICE SPACE 643.1 738.1 
4261 RENTALS - HEARING ROOMS 25.0 19.4 
4270 RENTALS - OTHER 8.0 0.7 
4310 DATA PROCESS SERVICE 10.0 62.2 
4320 INSURANCE 5.0 0.0 
4340 RECEPTIONS - HOSPITALITY 15.0 25.7 
4341 RECEPTIONS - RENTALS 0.0 0.0 
4350 WITNESS FEES 50.0 29.9 
4351 PROCESS SERVERS - SUBPOENAS 5.0 7.6 
4360 PER DIEM ALLOW-PT VC. & REPS 750.0 471.1 
4410 CONSULTANTS - MGT. SERVICES 50.0 9.5 
4420 CONSULTANT-SYSTEMS DEVELOPMENT 0.0 0.0 
4430 COURT REPORTING SERVICES 180.0 110.3 
4431 CONSULTANTS - LEGAL SERVICES 80.0 12.8 
4435 TRANSCRIPTION 100.0 44.2 
4440 MED. FEE-PER DIEM/RETAINER/REP 400.0 206.2 
4460 RESEARCH SERVICES 10.0 0.3 
4470 PRINT-DEC./NEWSLTRS/PAMPHLETS 180.0 177.4 
4520 REPAIR/MAIN.-FURNIT./OFF.EQUIP. 8.0 24.9 
4710 OTHER-INCL. MEMBERSHIP FEES 12.0 52.9 
4711 TRANSLATION & INTERPRET. SER. 75.0 54.8 
4712 STAFF DEVELOPMENT-COURSE FEES 64.0 hea 
4713 FRENCH TRANSLATION SERVICES 90.0 31.5 
4990 MINISTRY OF LABOUR 100.0 0.0 
TOTAL SERVICES 3,009.6 2,319.6 
SUPPLIES & EQUIPMENT 
5090 PROJECTORS, CAMERAS, SCREENS 3.0 0.5 
5110 COMPUTER EQUIP. INCL. SOFTWARE 0.0 a0 
5120 OFFICE FURNITURE & EQUIPMENT 50.0 5.5 
5130 OFFICE MACHINES 10.0 1.5 
5710 OFFICE SUPPLIES 100.0 127.0 
5720 BOOKS, PUBLICATIONS, REPORTS 50.0 46.4 
TOTAL SUPPLIES & EQUIPMENT 213.0 181.9 
TOTAL OPERATING EXPENDITURES Sye2bud fgalOnd 
CAPITAL EXPENDITURES 1,650.0 1,549.6 
TOTAL EXPENDITURES 9,878.2 8,928.5 


APPENDIX F 


Salaries & Wages 
Employee Benefits 


Transportation 
& Communications 


Services 
Supplies 

& Equipment 
Total Operating 
Expenditures 
Capital 


Expenditures 


Total Expenditures 


VARIANCE REPORT 


For 12 month period ending March 31, 1988 


1987/88 1987/88 


Annual 


Budget 


Sas how kes 


S77. 


546. 


3,009. 


8 


Actual 
Expenditure 


4,143. 


339% 


394. 


Pages A 


Lei. 


Taga hos 


17a. 


8,928. 


xl 


(in 1,000s) 


6 


0 


$ 


VARIANCE 


= 26S 


Z3ee0 


1 Sdi<3 


690.0 


ce a 


849.3 


100.4 


949.7 


41. 


lee 


22 
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APPENDIX G 


PROFILE OF REPRESENTATION 


- 
7 
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EMPLOYER REPRESENTATION PROFILE * 


Type of Representation 


No Representation 

Company Personnel 

Lawyer 

Other 

Office of the Employer Advisor 
Member of Parliament (MPP) 


Total Cases Disposed at hearing 


WORKER REPRESENTATION PROFILE * 


Type of Representation 


Union 

No Representation 

Lawyer 

Other 

Office of the Worker Advisor 
Member of Parliament (MPP) 


Total Cases Disposed at hearing 


No. of Cases 


die 714 
402 


Pape onh 


No. of Cases 


531 
492 
660 
474 
605 
125 


2,887 


* Information taken from released Tribunal decisions. 


Percentage 


Ge 
PAPA 


wo omnh oO 


LOGO 


Percentage 


ine) 
NO 
Wor oO A 


100.0 


APPENDIX G 


This is a change from the Second Report where the information was taken from file records at the intake stage. 
Experience indicates that the representation arrangements change over the course of the proceedings, so that this 
information at the beginning of the process is not an accurate indication of the actual representation at the hearing 


itself. 
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WEEKLY WORKLOAD ANALYSIS 
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APPENDIX H 
WEEKLY WORKLOAD ANALYSIS 


As At December 30th, 1988 


1. INTAKE 
- Not ready for TCO assignment: 
- Awaiting initial processing-no transmittal (Note 55)) 70 
- Intake On hold (transmittal completed): 
Not ready for TCO - waiting period 47 
Not ready for TCO - worker not represented 31 78 


2. INTAKE PROCESSING - CASE IN PROGRESS : 


Section 15 20 
Section 21 0 
Section 77 - Written Submissions i 
- In Progress Se 39 
Section 860 - Written Submissions 0 
- In Progress 31 Sil 
238 
TOTAL CASES IN INTAKE 
3. TCO PROCESSING: 
Awaiting assignment into counsel office (Note 8) 84 
CD and case preparation in progress (Note 4) 94 
TCO on hold 76 
TOTAL CASES ASSIGNED TO TCO 170 
TOTAL CASES IN TCO - PRE-HEARING 254 
4. HEARING READY CASES: 
Transmittal forms not sent to Scheduling (Note 1) 42 
5. SCHEDULING: 
On hold-2 week waiting period 5 
Current: in progress 149 
Scheduled cases: 
JANUARY/88 (4 WEEKS) 110 
FEBRUARY/88 (4 WEEKS) lata 
MARCH/88 (5 WEEKS) 40 
APRIL/88 (4 WEEKS) 31 
MAY/88 (4 WEEKS) 16 
JUNE/88 (5 WEEKS) Ve 
TOTAL SCHEDULED (Note 2) 286 
TOTAL IN SCHEDULING 438 
fej Ete TOTAL ACTIVE PRE-HEARING WORKLOAD ** 972 
7. CASES ON HOLD (Note 6) 
Unschedulable cases in Scheduling (E) is 
Pension cases not reviewed/reclassed 1 
Cases disposed/adjourned prior/at hearing (note 7) 4 
Dormant Pa 140 


xliv 


APPENDIX H 


WEEKLY WORKLOAD ANALYSIS 


As at December 30th, 1988 


8. ** TOTAL PRE-HEARING WORKLOAD 


92 TOTAL POST-HEARING WORKLOAD: 


kk 


Cases pending decisions from Vice-Chairs 
: Final 
: Interim 


Cases heard in which hearing status is on hold: 


Complete on hold 
Recessed 
No known status 


** TOTAL POST-HEARING WORKLOAD 


10. POST DECISION CASES: 


SUB-TOTAL 


SUB-TOTAL 


ax 


Clarification 
Ombudsman's Request 


Reconsideration (Note 5) 


Judicial Review 


** TOTAL POST DECISION CASES 


TOTAL CASES IN TRIBUNAL 


kk 


xlv 


270 


by Wz 


414 


APPENDIX H 
WEEKLY WORKLOAD ANALYSIS 


As At December 30th, 1988 


Explanatory Notes: 


1. There are 42 cases indicated as hearing ready by TCO in which SCHEDULING has not received any 
transmittal forms. 


2. The total scheduled cases of 286 do not include the following: 


Reconvened Cases* 
January 1989 
February 1989 
March 1989 

April 1989 

May 1989 

June 1989 


Ewen 


TOTAL 


* These cases have already been included in the post-hearing workload under "RECESSED" and 
"COMPLETE/HOLD" hearings. 
* The figure also excludes cases with a tentative scheduled date. 


3. This figure indicates the number of cases in which the Intake Transmittal forms have not been 
forwarded to Data-Entry for processing from Intake. 


4. There are 35 cases in which the case description is indicated as "NO". 


5. 35 of the 44 active Reconsideration applications are pending review from the hearing panel. In 
addition, there are 5 applications that are not assigned to any panel. 


6. On hold (awaiting WCB review-Chronic Pain) is 269 cases. 
* This number includes the 27 chronic pain cases that have been 
reclassified as " 860-CP " by Intake. 
* This number excludes the chronic pain cases that have been assigned 


to TCO (7 cases) and 10 cases heard previously. 


The total number of cases identified as Pension - Chronic Pain is 286 cases in which 229 cases 
had been responded to by WCB as at week ending December 30th, 1988. 


7. This is a holding category for those cases which were adjourned or recessed at hearing by the 
hearing panel. There is a total of 7 "F-on hold" cases in which 3 recessed cases are already 


counted in the "RECESSED" category. 


8. 60 of these cases have been sorted by TCO. 
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INTRODUCTION 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal established 
in 1985 to hear appeals from the decisions of the Ontario Workers’ Compensation 
Board. It is a separate and self-contained adjudicative institution, independent of the 
Board. 


This report is the Tribunal Chairman’s and the Tribunal’s annual report to the Minis- 
ter of Labour and to the Tribunal’s various constituencies. It describes the Tribunal’s 
operational experience during the reporting period and covers particular matters 
which seem likely to be of special interest or concern to the Minister or to one or 
more of the Tribunal’s constituencies. The reporting period for this report is the 1989 
calendar year. 


This is the first annual report to be titled “Annual Report”. Its three predecessors, dis- 
tinctively titled because of their special role in recording the Tribunal’s formative 
years, were the “First Report”, the “Second Report” and the “Third Report”. They 
cover respectively the periods of October 1, 1985, to September 30, 1986; October 1, 
1986, to September 30, 1987; and the fifteen month period from October 1, 1987, to 
December 31, 1988. 


This Annual Report comprises, in effect, two reports: The Chairman’s Report and the 
Tribunal Report. The Chairman’s Report reflects the personal observations, views 
and opinions of the Chairman. The Tribunal Report covers the Tribunal’s activities 
and financial affairs, and developments in its administrative policy and process. 


THE TRIBUNAL’S PERFORMANCE : 
CHAIRMAN’S ASSESSMENT 


as. Tribunal’s Statement of Mission, Goals and Commitments adopted by the 
Tribunal in 1988 and reproduced as Appendix A to the Third Report and again as 
Appendix A to this Report continues to represent the criteria of performance which 
the Tribunal believes to be appropriate. I am satisfied that throughout 1989 the 
Tribunal successfully performed its Mission and made significant strides towards 
meeting its Goals, while continuing to be faithful to its Commitments. 


The Tribunal’s production goal is stated in the Statement of Mission, Goals and Com- 
mitments as: ”...a total case turnaround time from notice of appeal or application to 
final disposition that averages four months, and in individual cases, unless they are 
of unusual complexity or difficulty, does not exceed six months.” 


The turnaround times are steadily improving. The reporting year saw the implemen- 
tation of the restructuring approved at the end of 1988 and described in the Third Re- 
port together with other re-organization and process adjustment devoted particularly 
to decreasing the time the Tribunal spends, on average, during the pre-hearing pre- 
paration of each case. These efforts were complicated by personnel and administra- 
tive changes in the Tribunal Counsel Office and in Intake, and the full benefit was 
only beginning to be felt at the end of the year. 


Nevertheless, in 1989 about 200 entitlement cases were completed from start to finish 
within roughly the four-month period, and the average turnaround time for deci- 
sions released in 1989 is substantially improved. 


The continuing improvement in the Tribunal’s overall production times may be seen 
in broad terms from the graph on the next page showing for each year since 1987 the 
total of new cases received during the year and the total case inventory as of the end 
of the year. The graph shows that the total case inventory at the end of 1989 is about 
60 per cent below what it was at the end of 1987. Since the number of new cases re- 
ceived each year has remained relatively constant, this reduction is mainly reflective 
of improvements in the Tribunal’s efficiency. 


Out-of-Toronto cases present special difficulties as far as turnaround times are con- 
cerned by virtue of the impracticability of every-day scheduling of out-of-Toronto 
hearings and, as we now appreciate, limitations in the advocacy resources available 
in out-of-Toronto locations. As will appear from the report on the Tribunal’s 
scheduling activities, we continue to experiment with various different strategies for 
improving the out-of-Toronto turnaround experience. 


Whether with existing resources, and without sacrificing the quality of decision- 
making, it will in the end prove, in fact, to be possible to achieve a four-month, over- 
all average turnaround time still remains unclear. We will be in a better position to 
answer that question by the end of 1990. 


== 


TREND ANALYSIS 
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The Tribunal’s 1989 turnaround performance is to be assessed in the context of a year 
in which the Tribunal received 1,600 and disposed of 2,000 appeals or other types of 
applications including 1,125 by fully reasoned, written decision reached after full 
hearings. 


Iam especially pleased, as well, to be able to report that the Tribunal’s turnaround 
performance in the particularly important area of decision-writing has consolidated 
the major 1988 improvement and produced even better decision-writing times in 
1989. The details in this respect will be found in the Tribunal Report dealing with the 
Appeals Process. 


BILL 162 AMENDMENTS : 
TRIBUNAL IMPLICATIONS 


In assessing the Tribunal’s performance and gauging its ability to meet and sustain 
adequate standards of production, it is naturally necessary in this 1989 Annual Re- 
port to take account of the Bill 162 amendments to the Workers’ Compensation Act 
enacted just as 1989 came to a close. The reliability of my previous observations con- 
cerning the Tribunal’s capacities are, of course, implicitly conditional upon the addi- 
tional resources that will be needed to deal with what seems likely to be substantial 
additional burdens. 


It is impossible at this point in time to estimate with confidence the full extent of Bill 
162’s ultimate impact on the Tribunal’s workload. However, there can be little doubt 
that the impact will be substantial. 


To begin with, appeals under the return-to-work part of the new legislation present a 
completely new jurisdiction for the Tribunal in which, ultimately, the number of ap- 
peals seems potentially very high. And while at this stage, the workload implications 
of the introduction of the wage-loss pension provisions are not as clear — these provi- 
sions replace existing provisions and from a workload perspective are likely to cut 
both ways — it is reasonable to expect that those changes too will ultimately produce 
a substantial net increase in the Tribunal’s workload. 


The four separate decisions that will now be required in every case of permanent par- 
tial disability seems likely, for instance, to be the source of significant increase in the 
number of appeals per case overall. I refer to the non-economic lump sum determina- 
tion, and the first, second and final decisions on the wage loss, each of which is ap- 


mee 


pealable. Furthermore, the value of what is at stake in individual appeals has been in- 
creased on average, since, under a wage-loss system, a higher proportion of appeals 
may be expected to at least potentially involve claims for full pensions. Accordingly, 
it may be anticipated that a higher proportion of claims rejected by the WCB’s Hear- 
ings Officers will now be appealed. 


It is also clear that the Tribunal will have to respond particularly quickly to the Bill 
162 cases. This need is especially evident with respect to appeals in the new right-to- 
return-to-work cases, but it will also be important in the first round of appeals under 
the new wage-loss system for compensating permanent partial disabilities. The 
orderly development of that new system will depend on expeditious handling of the 
interpretation issues in the early cases. 


The strategy the Tribunal has adopted for dealing with what Bill 162 will send its 
way, is to lay the groundwork in the next few months to accommodate a rapid 20- 
per-cent increase in the Tribunal’s resources as soon as the first wave of Bill 162 cases 
begins to take shape. We propose to then work with those resources until we can 
make a realistic assessment of resource needs based on the developing experience. 


SECTION 86n AND THE 
FINAL-SAY ISSUE 


As was noted in the Third Report, as of the end of 1988 the key issue as to the ulti- 
mate effect of the WCB Board of Directors’ powers under section 86n of the Act had 
yet to be addressed. 


Decision No. 42/89 (1989), 12 W.C.A.T.R. 85, is the first decision in which the Tribunal 
was called upon to consider the final-say issue. In that case, the outcome depended 
on whether or not the Tribunal followed the Board of Directors’ decision in its sec- 
tion 86n review of Decision No. 72 (1986), 2 W.C.A.T.R. 28. (I will hereafter refer to a 
Board of Directors’ 86n decision as an “86n review decision”.) The issues of policy 
and general law dealt with in that review decision were the interpretation of the 
statutory definition of “accident” and the applicability of the section 3(3) presump- 
tion. (This is the only 86n review decision to have issued by the end of 1989.) 


The specific question for the Decision No. 42/89 Panel was the effect on subsequent 
Tribunal decisions of a Board of Directors’ decision in an 86n review of a prior 
Tribunal decision. However, in considering that question, the 42/89 Panel felt that it 
was also important to first consider the effect of such a decision in the case in which 
it is made. 


In a majority decision, the Tribunal indicated in Decision No. 42/89 that as long as a 
Board of Directors’ 86n review decision was properly authorized by the terms of sec- 
tion 86n and was not beyond the Board’s jurisdiction by reason of being patently un- 
reasonable, it was by law binding on the Tribunal in the case in which it was made. 
The 42/89 Panel decided, however, that an 86n review decision in one case was not 
binding in subsequent cases. In subsequent cases, the Tribunal was obliged to treat 
such decisions with deference and to follow them unless there were very compelling 
reasons not to do so, but it was not bound by the decision. 


In Decision No. 42/89 itself, the Tribunal concluded that, in respect of the definition of 
accident and its impact on the applicability of the presumption clause, the Board of 
Directors’ review of Decision No. 72 and the Tribunal’s Decision No. 72 itself were both 
so clearly wrong, to such substantial effect, that notwithstanding the deference intrin- 
sically owed to an 86n review decision it was the Tribunals duty in this case not to 
follow either decision. 


The question of whether or not to subject Decision No. 42/89 to a section 86n review 
was considered by the Board of Directors at its meeting on November 10, 1989. At 
that meeting, the Directors decided not to review the decision. For the time being, 
and pending the receipt of further decisions from the Tribunal on these issues, the 
WCB’s staff were directed to implement the Tribunal’s order in Decision No. 42/89, 
but to continue to administer the definition of accident and the applicability of the 
presumption clause in accordance with the Board of Directors’ decision in its review 
of Decision No. 72. 


The Directors also directed the Board’s staff to conduct a general review of the 
Board's policies concerning the determination of entitlement to benefits in respect of 
workers’ deaths from unknown or uncertain causes in employment circumstances — 
the problem with which the Tribunal had been faced in Decision No. 42/89. 


The effect of the Board’s decision not to review Decision No. 42/89 is that for the time 
being the Board’s adjudicators will continue to apply the interpretation of accident 
approved in the Directors’ review of Decision No. 72, while the Tribunal may well 
follow the interpretation in Decision No. 42/89. Fortunately, the nature of the issue is 
such that not many cases will in fact be affected by this difference, but it is not a situa- 
tion that should continue indefinitely. 


It is my own view that the Board of Directors is right to confine the cumbersome and 
onerous 86n procedure to the business of resolving issues of major importance be- 
tween the Board and the Tribunal only at the point where a full understanding of the 
nature and dimension of the issue has developed and the possibilities of reconciling 
or eliminating the conflict between the Tribunal and the WCB by other means or 
through other processes have been exhausted. It is that view of 86n which I take to be 
reflected in the Board of Directors’ decision not to review Decision No. 42/89 at this 
time. 


It should be noted, of course, that the decision not to review Decision No. 42/89 has 

also postponed the occasion for the Directors themselves to decide whether in their 
opinion section 86n ultimately gives the final say to the Tribunal or to the Board of 
Directors. 


HIGHLIGHTS OF THE 1989 
CASE ISSUES 


The Third Report provided a sample of some of the important issues — legal, factual 
and medical — addressed by the Tribunal in 1988. The following is intended to up- 
date some of those issues and note a few new ones encountered in 1989. They are pre- 
sented in no particular order of importance. Unfortunately, it is impossible in a 
report of this size to do more than highlight a few areas. 


PENSION ASSESSMENTS 


Tribunal panels are continuing to gain experience in the difficult area of pension 
assessments. The Tribunal’s general approach to pension assessments and use of the 
rating schedule remains the same. 


While the Tribunal often accepts the expert views of the Board’s evaluation teams, 
the Tribunal has undertaken its own pension assessments in a number of cases where 
there was important new medical evidence, or where an aspect of the disability had 
not previously been assessed by the Board. For example, in Decision No. 172/89 (1989), 
11 W.C.A.T.R. 292, the Tribunal accepted the report of a senior psychologist which 
suggested that further tests should have been performed and awarded a pension for 
the worker’s impairment of cognitive function which had not previously been 
assessed. 


Ape 


In several cases, the Tribunal has determined that a different benchmark from that ap- 
plied by the Board more accurately reflected the worker’s impairment of earning 
capacity. See Decision Nos. 407/88 (1989), 12 W.C.A.T.R. 30 and 31/89 (1989), 10 
W.CAT-R3o 


In other cases, the Tribunal has found that it was more appropriate to refer the pen- 
sion assessment back to the Board, and direct that it be carried out again in light of 
the Tribunal’s findings. 


The compliance with the requirements of the Act of the Board’s policy on compensat- 
ing multiple injuries (or entitlement to a “multiple factor” as it is sometimes called) 
has also been raised in a few cases. See Decision Nos. 831/88 (1989), 10 W.C.A.T.R. 334 
and 412/88 (June, 28, 1989)(Ont. W.C.A.T.). Another interesting case is Decision No. 
275/891 (May 23, 1989)(Ont. W.C.A.T.) which commented on assessments for white 
finger disease. 


PENSION SUPPLEMENTS 


The Tribunal continues, of course, to view the Act as taking individual circumstances 
which affect the impact of an injury on a particular worker's earning capacity into ac- 
count only through the pension supplements and older worker supplements provi- 
sions — not through the pension provisions themselves. (This will change with 
respect to permanent disabilities covered by the Bill 162 amendments.) 


It now seems to be generally accepted that the Board has at least a discretion — and 
perhaps an obligation — to refuse a vocational rehabilitation supplement where the 
supplement would not have any rehabilitative purpose. An early case to the contrary 
appears now to have been an anomaly. 


Decision No. 915 (1987), 7 W.C.A.T.R. 1 left open the question of whether this analysis 
would also apply to wage loss supplements; however, Decision No. 466/89 (1989), 11 
W.C.A.T.R. 369 held that such supplements were not intended to be permanent and 
also required a rehabilitative purpose. 


The Tribunal has had occasion to consider entitlement to vocational rehabilitation 
supplements in a variety of situations. See, for example, Decision No. 399/88 (1989), 10 
W.C.A.T.R. 205 which dealt with a worker who relocated to an area of high unem- 
ployment to live with her family. Decision No. 375/89 (1989), 11 W.C.A.T.R. 336 distin- 
guished between entitlement to a temporary supplement for vocational rehabilitation 
and to discretionary rehabilitation payments. While a worker may not jeopardize his 
entitlement to a supplement by developing his own rehabilitation programme, he 
cannot demand that the Board pay discretionary benefits toward the cost of such a 
programme. 


TRANSITIONAL SUPPLEMENT PROVISIONS IN BILL 162 


The only provisions of Bill 162 to come into force during 1989 were the transitional 
sections providing for the payment of supplements. Decision Nos. 729/89 (1989), 12 
W.C.A.T.R. 251 and 916/89 (1989), 12 W.C.A.T.R. 279 found that these transitional 
provisions do not apply retroactively. Previously enacted supplement provisions 
have no force or effect after July 26, 1989, but remain in force respecting entitlement 
to benefits accrued prior to that date. 


EARNINGS BASE 


A number of cases have considered how the earnings base for calculating entitlement 
to benefits should be determined. For instance, should tips, bonuses, overtime, and 
employer-paid benefits (e.g., dental plans and free lunches) be included in the calcu- 
lation of the earnings base? And for purposes of the pre-accident earnings calculation 
how should pre-accident lay-off periods for which unemployment benefits have been 
paid be treated? How should supplements paid during make-work programmes be 
treated? See Decision Nos. 934/88 (1989), 11 W.C.A.T.R. 196, 994/88I.(1989), 

11 W.C.A.T.R. 210, 994/88 (1989), 12 W.C.A.T.R. 61 and 712/87 (1989), 
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OCCUPATIONAL DISEASE 


Disabilities arising from exposure to chemicals or work processes continue to be an 
area of particular difficulty from an adjudicative perspective. The Tribunal’s ap- 
proach is to treat such disabilities as compensable where they fall within the 
statutory definition of “industrial disease” and related provisions, or within the dis- 
ablement branch of the definition of “accident”. 


Occupational disease cases are frequently complicated because medical science has 
not advanced to the point where the causes of many diseases are fully known. In 
some cases, it may be impossible for medical science to even investigate the causation 
question because the conditions which are alleged to have caused the disability no 
longer exist and cannot be duplicated. Despite this lack of scientific certainty, the 
Tribunal is still required by statute to make a determination for compensation pur- 
poses. In such cases, a determination must be made on the balance of probabilities, as 
the statute requires. For an interesting discussion of this issue, see Decision Nos. 94/87 
(1989), 11 W.C.A.T.R. 20 and 214/89 (Mar. 22, 1989)(Ont. W.C.A.T.). 


However, it has been held that where the etiology of the disease is entirely unknown, 
the statutory presumptions regarding industrial disease do not apply. In those cir- 
cumstances, the disease also cannot be treated as a compensable disablement, since 
there is no demonstrated connection to the work-place. See Decision No. 328/89 (1989), 
TA WeG ATER 321. 


OCCUPATIONAL STRESS 


The Third Report noted the difficulties in adjudicating work-place stress claims and 
referred to the two-step inquiry suggested by the majority in Decision No. 918 (1988), 
OW CATR 48: 


a) Was the worker subjected to work-place stress demonstrably greater than 
that experienced by the average worker? 


b) If not, was there “clear and convincing evidence” that the ordinary and 
usual work-place stress predominated in producing the injury? 


Decision No. 536/89 (Sept. 6, 1989)(Ont. W.C.A.T.) accepted the Decision No. 918 test, 
but found that the worker’s state of mind was not compensable since it was not a 
true psychological disturbance but a reflection of her anger and frustration caused by 
a labour relations problem. 


Decision No. 1018/87 (1989), 10 W.C.A.T.R. 82 reviewed Decision No. 918 in detail and 
interpreted the reference to a “preponderance factor” as a response to the difficulties 
of adjudicating gradual mental stress claims and not an intention to create a higher 

standard of proof. Decision No. 101 8/87 took the view that in stress claims, as in other 


claims, the question is whether the evidence is persuasive, on a balance of prob- 
abilities test, that the work is a significant contributing factor to the disability. Apply- 
ing this standard, the Panel found that the stress was not compensable. 


CHRONIC PAIN AND FIBROMYALGIA 


Appendix C to the Third Report reviewed the development of the Tribunal’s and 
Board’s treatment of chronic-pain and fibromyalgia cases in some detail. The Appen- 
dix noted that the Tribunal had not yet had occasion to consider whether the Board's 
chronic-pain policy complied with the Act and that the Board had not yet completed 
its 86n review of the Tribunal’s chronic-pain cases. This remains the case as well at 
the end of this reporting period. 


The Tribunal has had occasion to consider whether it has jurisdiction to deal with 
chronic-pain claims in cases which have been treated as organic claims by the 
Board’s adjudicators. Decision No. 638/891 (1989), 12 W.C.A.T.R. 221 held that the 
Tribunal has a broad jurisdiction to determine the entitlement to benefits generally 
and that it is preferable to assess entitlement on a “whole-person” basis. In that case, 
evidence of chronic-pain had been before the Hearings Officer and the Tribunal 
Panel concluded that the Hearings Officer decision must be treated as a final decision 
on the non-organic, as well as the organic, aspects. In Decision No. 693/891 (1989), 12 
W.C.A.T.R. 236 the Tribunal found that the fact that a chronic-pain case had been re- 
ferred back to the Board under Practice Direction No. 9 (1987), 7 W.C.A.T.R. 444 did 
not deprive the Tribunal of its jurisdiction to consider the whole person. The fact that 
the Board had developed a new policy which might affect the issue did not retroac- 
tively deprive the Tribunal of its jurisdiction. 


The Tribunal is not required to refer cases which, on appeal, are seen for the first time 
to involve a potential chronic-pain claim back to the Board because of any lack of jur- 
isdiction. However, there may be cases where the Tribunal, in exercising its discre- 
tion to set the issue agenda on the appeal, determines that it is more appropriate for 
the Board to determine the chronic-pain issue first. [See, for example, Decision No. 
501/89 (Nov. 27, 1989)(Ont. W.C.A.T.)] 


The implications and legitimacy of the “special confidence” concept which was 
developed in Decision No. 915 were considered in Decision No. 182 (1988), 10 
W.C.A.T.R. 1. Decision No. 915 stated that, because of the inherent difficulties in as- 
sessing the legitimacy of subjective pain complaints, it is right for adjudicators to feel 
the need for special confidence in the credibility of a chronic-pain claimant. The ma- 
jority in Decision No. 182 denied a chronic-pain claim because on the evidence it 
found it lacked this “special confidence”; however, the dissenting panel member criti- 
cized the concept. 


The Third Report also noted that Decision No. 18 (1987), 4 W.C.A.T.R. 21, which recog- 
nized fibromyalgia as a disabling condition caused by organic pathology which 
could result from an industrial accident, had not been included in the Board’s 86n re- 
view of chronic-pain cases. Instead, the Board undertook a staff review of its policy 
concerning fibromyalgia. Based on the similarities between a diagnosis for fibromyal- 
gia and one for chronic pain, the staff recommended and the Board of Directors ap- 
proved the inclusion of fibromyalgia under the Board’s chronic-pain policy, 
including its policy not to pay benefits prior to July 3, 1987, for chronic-pain condi- 
tions. 


In another case, Decision No. 669/87F (1989), 11 W.C.A.T.R. 54, after reviewing consid- 
erable medical evidence, the Tribunal concluded that there is a pattern of signs and 
symptoms which are sufficiently consistent and clinically distinct to recognize fibro- 
myalgia as a syndrome. It determined that it did not have to decide the appropriate- 
ness of including fibromyalgia in the Board’s chronic-pain policy but that, in any 
event, the retroactivity limit in that policy was not applicable to fibromyalgia. Unlike 
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chronic pain, the Board had previously compensated fibromyalgia on a case-by-case 
basis; evidentiary problems rather than policy reasons had prevented compensation 
in fibromyalgia cases. 


The Board of Directors subsequently agreed with the Tribunal’s reasoning in Decision 
No. 669/87F and made benefits for fibromyalgia fully retroactive. 


THE RELATIONSHIP WITH THE OMBUDSMAN 


The Third Report noted that at the end of its reporting period the Tribunal had re- 
ceived the first report from the Ombudsman which supported a complaint. The Om- 
budsman recommended that the Tribunal reconsider a part of Decision No. 95 (1986), 
2 W.GrATI. Rook. 


The Tribunal Chairman referred the Ombudsman’s report to a panel, with the re- 
quest that the panel determine whether: 


a) the fact that the Ombudsman had issued a report was in and of itself suffi- 
cient reason for the Tribunal to conclude that it was advisable to re-open a 
decision and embark on a reconsideration of that decision and 


b) if not, whether the content of this report provided sufficient reason to re- 
open this decision for the purpose of considering whether or not it should 
be changed in any particular. If the answer to either of the questions was 
yes, then that Panel was also to conduct the reconsideration of the case. 


The Office of the Ombudsman was invited to participate in the hearings on these is- 
sues, but it declined to do so, as it did not consider itself a party to the Tribunal’s 
process. The worker whose complaint the Ombudsman had, in part, supported, was 
represented at the hearing by a personal representative, not the Ombudsman. 


Decision No. 95R (1989), 11 W.C.A.T.R. 1 determined that the Tribunal’s normal two- 
step reconsideration process should apply when responding to an Ombudsman’s rec- 
ommendation. The Tribunal is required by statute to determine the initial 
“threshold” question of whether it is advisable to re-open a decision for the purpose 
of reconsidering, and it cannot delegate this decision, even to the Ombudsman. The 
Tribunal is also required to provide the parties with a full opportunity for a hearing 
before the Tribunal on this threshold question as well as on the reconsideration itself. 
Since the Ombudsman is a neutral entity, even the party whose complaint has been 
supported may wish to make additional submissions on these issues, as was the case 
in Decision 95R. 


Decision No. 95R also discussed the different standards of review applied by the 
Tribunal as compared to the Ombudsman, and the different interests which each 
have. The Tribunal must consider not only the individual case but also the Tribunal’s 
role in dispensing justice in a large number of cases. Therefore, the Tribunal has a 
high standard for re-opening final decisions for reconsideration. 


The Panel determined that it was not advisable to re-open Decision No. 95, since even 
at face value the factual considerations and arguments presented by the Ombudsman 
and parties did not identify a defect so potentially significant as to justify 
reconsideration. 


THE COMPENSABLE, WORK-INJURY RELATIONSHIP 


As discussed previously, Decision No. 42/89, the first Tribunal decision to address the 
final-say issue, disagreed with the Board of Directors’ views concerning the defini- 
tion of “accident” and the applicability of the section 33) presumption clause. Deci- 
sion No. 42/89 was also a case which attempted to reconcile a number of Tribunal 
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decisions which appeared to give conflicting interpretations of the presumption 
clause and, in particular, of what standard of evidence is required to rebut the pre- 
sumption of work-relatedness when the presumption applies. The Decision dealt 
with the difficult problem of how to approach the compensability issue in respect of 
a worker found dead, alone at a remote work site where the actual cause of the death 
cannot be determined. 


Issues of work-relatedness may be found addressed in various forms in numerous 
decision issued in 1989, and they are far from being finally resolved. 


The concepts of personal injury by accident in the course of employment and arising out 
of employment continued through 1989 to be particularly troublesome in the face of 
non-straightforward injury circumstances such as fights, drug abuse and the like. 


OTHER 


The Tribunal has also been concerned with a wide variety of other issues, ranging 
from the compensability of on-the-job heart attacks [e.g., Decision Nos. 10/88 (1989), 10 
W.C.A.T.R. 138, 11/89 (Mar. 7, 1989)(Ont. W.C.A.T.), and 42/89], to distinctions be- 
tween independent operators and workers [e.g., Decision Nos. 860/88 June 20, . 
1989)(Ont. W.C.A.T.) and 813/89 (1989), 12 W.C.A.T.R. 269], to the question of 
whether an accident is so remotely connected to the work-place that the worker's 
right to sue is not removed by the Act [e.g., Decision No. 701/88 (1989), 11 W.C.A.T.R. 
150]. 


During this reporting period, there have also been a number of cases dealing with is- 
sues of particular interest to employers [for example, Decision Nos. 845/88 (1989), 11 
W.C.A.T.R. 154, 94/89 (1989), 11 W.C.A.T.R. 260 and 563/87 Jan. 6, 1989)(Ont. 
W.C.A.T.), which dealt with penalty assessments, and Decision Nos. 131/87 (1989), 10 
W.C.A.T.R. 51 and 234/89 (1989), 12 W.C.A.T.R. 181, which dealt with employer 
classifications]. 


The Tribunal has also had occasion to consider the unique nature of its role as an in- 
vestigative tribunal and to refine its practices and procedures. For example, Decision 
No. 40/87 (1989), 10 W.C.A.T.R. 33 considered limits on cross-questioning where the 
worker-witness suffered from health problems; Decision No. 1248/87R (1989), 11 
W.C.A.T.R. 103 addressed the function and legitimacy of the Tribunal’s three-week 
rule for disclosing documents, and Decision Nos. 355/88 (1989), 10 W.C.A.T.R. 194 and 
580/87 (Dec. 28, 1988)(Ont. W.C.A.T.) considered the applicability of the legal doc- 
trine of issue estoppel to Tribunal proceedings. In the context of considering issues re- 
specting the re-payment of benefit overpayments, the Tribunal has also considered 
the availability under its “real merits and justice” mandate of the doctrine of innocent 
detrimental reliance. See Decision No. 182. 


JUDICIAL REVIEW ACTIVITY 


In 1989, the Appeals Tribunal was served with applications for Judicial Review re- 
garding Decisions Nos. 799/87 (Sept. 3, 1987)(Ont. W.C.A.T.) and 462/88 (Nov. 23, 
1988)(Ont. W.C.A.T.R.). Both cases were section 15 applications. In Decision No. 
799/87, the Tribunal found the worker’s right of action was taken away by the Act. 
This application is still pending. In Decision No. 462/88 , the Tribunal found it did not 
have the jurisdiction to determine whether the right to bring an action in Pennsyl- 
vania was taken away by the Act. The Divisional Court heard this case on February 
7, 1990, and dismissed the application stating: 
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We are all of the view that the Appeals Tribunal did not err in concluding that the 
words “in Ontario” are necessarily implied in s.15 of the Workers’ Compensation 
Act. The Appeals Tribunal carefully reviewed the issue in its reasons for decision 
and in our view decided the issue in its reasons for decision and in our view decided 
the issue correctly. There is very little we can add to that decision. 


A Judicial Review application regarding Decision No. 698L (Feb. 17, 1987)(Ont. 
W.C.A.T.), a leave decision, was heard in Divisional Court on Uae 13, 1989. The 
court dismissed the application stating: 


We do not think the tribunal is compelled to give leave simply because it might have 
come to a different decision. That doesn’t necessarily mean there is good reason to 
doubt the correctness of the decision. 


Four other applications for Judicial Review were withdrawn by the applicant in 1989 
[Decision Nos. 510/87 (Apr. 3, 1989)(Ont. W.C.A.T.), 60/88 (Mar. 18, 1988)(Ont. 
W.C.A.T.), 198/88 (Apr. 29, 1988)(Ont. W.C.A.T.), and 199/88 (Apr. 29, 1988)(Ont. 
WiIiGAT.)|: 


In addition to these Judicial Review applications, the Appeals Tribunal was made a 
party to an application to the Supreme Court of Ontario under Rule 14 of the Rules of 
Civil Procedure regarding Decision No. 696/88 (1989), 10 W.C.A.T.R. 308. The deci- 
sion in that case is reported in Re Canada Post Corp and Canadian Union of Postal Work- 
ers et al.; Workers’ Compensation Appeals Tribunal, Intervener (1989), 70 O.R. (2d) 394. 
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VICE-CHAIRMEN, MEMBERS AND STAFI 


| Jists of Vice-Chairmen and Members, senior staff and Medical Counsellors active 
during the reporting period, as well as a record of roster changes, and résumés for 
newly appointed Vice-Chairmen and Members will all be found in Appendix B. 


APPEALS PRO( 


Records 


The Records Centre includes the mail room and copy centre. It is responsible for pro- 
viding administrative support to the Tribunal’s operations. 


In 1989, the Tribunal completed a review of its records system to determine compli- 
ance with the requirements of the Freedom of Information and Protection of Privacy 
Act. The Tribunal is currently considering the recommendations that emerged from 
this review process, including computerizing the records management system, im- 
plementing increased security for personal information and storing file information 
on microfiche. 


TCO/Intake 


A major initiative was undertaken this year to integrate the Tribunal’s Intake Depart- 
ment with the Tribunal Counsel Office. 


The Intake Department, in addition to handling all incoming appeal applications and 
the public’s questions about appeals and about the appeals process, has been re- 
sponsible for all the Tribunals “special section” cases. The special section cases in- 
clude Section 77 access to information cases, Section 21 employer requests for 
medical examinations, and Section 15 cases on the right to maintain civil actions for 
damages. These cases constitute approximately 30 per cent of the Tribunal’s incom- 
ing appeals and often involve complex legal questions. 


See 


The decision to integrate the two departments, which were formerly separate, was 
based on a desire to provide consistent treatment for all cases as well as speedier pro- 
cessing of cases. Special section cases now receive the same treatment as other cases, 
including the creation of a case description by the case description writers, and pre- 
paration for hearing by the pre-hearing legal workers. The integration was well 
under way by the end of the reporting period. 


Incoming Caseload by Type 
for 1989 


Post Decision Issue 


Special Section 
Cases (30.6%) 


Entitlement Cases (56.1%) 


“Post Decision Issue Cases include reconsideration applications 


Ombudsman's inquines and judicial review cases 


PRE-HEARING PROCESSING 


Tribunal Counsel Office 


The streamlining of the Tribunal’s internal procedures, and the adoption of the aver- 
age four-month turnaround goal for appeals in 1989, has resulted in the restructuring 
of the Tribunal Counsel Office, including the integration of the Intake Department. 
Lawyers in the Counsel office now supervise the special section cases and will con- 
tinue in this role until the process of integration is complete. 


The four-month goal requires that case descriptions be completed in all cases accord- 
ing to a standardized model and within certain time limits. The process of im- 
plementing and integrating the organizational changes that were necessary was well 
under way by the end of 1989. 


Lawyers continue to review the more complex cases to determine whether there is a 
need for additional legal research, factual information, or medical evidence. The 
Medical Liaison Officer (MLO) reviewed about 300 case descriptions in 1989 to assist 
Counsel with the question of whether additional medical information is required, 
and if it is, whether it can be obtained from the treating physician or from a Tribunal 
section 86h Assessor. 
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1989 Incoming Caseload by Type 


Description 1989 (12 Months) % of Total 
New Cases by Type of Appealt: 
Special section cases: 
9.860 44 Di 
$15 89 ) 


S.21 56 4] 
Si 194 18 


ni 
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Subtotal 493 
Entitlement and other cases: 

Pension 

Commutation 35 

Employer 28 


Entitlement 
and Other 701 +3.5 


Cases with no jurisdiction: 


Subtotal 


Total new appeals received 1,396 86.7 
Post-decision issue cases: 


ayes ee 5 
Umbouasman s 


Reconsideration 


application 10¢ 6.4 
oubdtotal 15 Oso 


TOTAL INCOMING CASES 1,611 100.0 


+ Based on the date of receipt of WCB files 


SCHEDULING OF HEARINGS 


Beginning in January 1989, the Scheduling Department, under the supervision of the 
Appeals Administrator, moved to a system that includes: 


a) Scheduling cases immediately on completion of the case description so that 
even cases requiring additional pre-hearing work receive a hearing date 
and become “date driven”. 


b) Scheduling cases according to a “modified” consent system, so that cases are 
scheduled as much as possible in accordance with the parties’ convenience 
but in any event within a certain time period. If the parties cannot agree on 
a date, the cases are scheduled at a time convenient to the appellant. 
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Representation Profile for Decisions 
Released in 1989 


Employer 


pe of oresentation Number of Cases Percentage 
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Total 1,181 100 
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The reorganization arising from the move to the four-month average turnaround 
goal generated a one-time “backlog” of cases in scheduling. In June 1989, there were 
525 cases in scheduling; however, by the end of December 1989, that number had 
been reduced to 328 cases. 


In 1989, about 50 per cent of the requests for hearings were for locations outside of 
Toronto. The waiting time for hearings in out-of-Toronto locations is two to three 
months longer than for Toronto hearings. In 1989, the Scheduling Department began 
to address this problem by bringing parties and their representatives to Toronto, if 
they agreed, and by scheduling additional hearings in certain locations. However, at 
the end of the reporting period, parties outside Toronto still waited longer for a hear- 
ing. Because of the projected Bill 162 caseload implications, the Tribunal is planning 
to add additional full-time panels, and it is expected that this development will help 
with the out-of-Toronto caseload. 


The Tribunal has continued to schedule full- and part-time Panels to hear cases. Part- 
time Members participated in approximately 30 per cent of the cases in the reporting 
period. 


Pre-hearing legal workers routinely contact the parties prior to each hearing to en- 
sure that all materials required for the hearing have been provided and that the par- 
ties are ready to proceed. This contact has proved invaluable to the smooth running 
of the hearing process. 


The Tribunal scheduled 1,360 hearings in 1989; 1,061 of those cases had an oral hear- 
ing and 102 were considered on written submissions. The continuing strict “no ad- 
journment” policy meant that only 2.3 per cent of cases were adjourned pre-hearing; 
a further small number were settled or withdrawn after being scheduled and prior to 
the hearing; 6.5 per cent were adjourned at the hearing. 
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The Tribunal Counsel Office lawyers attended hearings in about ten per cent of the 
cases. Generally, their in-hearing role was to examine expert medical witnesses and 
to assist the Panels with the legal questions in the more complex cases or in those 
cases that raised novel issues. 


The increasing requests for hearings outside Toronto have been noted above. The 
problem this presents for expeditious processing of cases is not easily resolved. 
Often, there are only one or two worker representatives (usually from the Office of 
the Worker Adviser) available for workers in regions outside Toronto, so the answer 
is not simply to schedule more hearings in those locations — the representatives 
would be over-burdened. The strategy of inviting parties and their representatives to 
Toronto (and paying their expenses) is also only of limited advantage: again, the rep- 
resentatives are not always available to spend several days away from their offices. 
Also, OWA representatives handle the WCB hearings as well as WCAT hearings and 
have a heavy caseload in their own locations. 


The Tribunal has taken some steps to provide parties outside Toronto with speedier 
access to hearings — in appropriate cases we bring parties and their representatives 
to Toronto, paying the expenses of the parties and their representatives; in 1989 we 
scheduled additional trips to some locations; and we have arranged conference-call 
hearings in straightforward cases, including those under Section 21 of the Act. The 
Tribunal will continue to explore ways of providing better service in this area in 1990. 


The Tribunal instituted a “Motions Day” in 1988 and 1989 to provide a speedy 
process for certain cases under sections 21 and 77 of the Act which are “inter- 
locutory” or preliminary in nature. These cases are scheduled on a date fixed by the 
Tribunal before a Panel which hears three or four similar cases on the same day. 
Parties have a fixed time to present their case, and Panels may deliver the decision 
orally. 


Disposition of Cases in 1989 
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By the end of the reporting period, the Tribunal had also moved towards handling 
section 77 cases almost exclusively by way of written application. The parties prefer 
it, the process is faster than an oral hearing, and oral hearings are awkward when 
only one party has the disputed material. 


We anticipate that with the integration of Intake and the Tribunal Counsel Office the 
trend to more expeditious handling of cases will accelerate in 1990. 


French-Language Hearings 


The Tribunal has two Panels that can conduct hearings in French. In 1989, the 
Tribunal held seven French hearings. In these cases, decisions are released in French, 
but an English version is available on request. The Tribunal now has a full-time 
French translator on staff who assists with the translation of documents for French 
hearings. 


Comparative Caseload Statistics 


As at 31-Dec-1988 _ __As at 31-Dec-1989 


yases at pre-hearing stage 1,510 1,134 
Post-hearing cases 

* Hecessed 43 65 

h \ 0} \ 138 

f 10y to write decision 7 934 

) na | 414 437 

TOTAL CASELOAD 1,924 1,571 

es which a d post-de SuE Sse 

0: 29 

131 147 

TOTAL 398 376 


POST-HEARING PROCESSING 


About 20 per cent of the cases heard in 1989 required additional evidence, post-hear- 
ing. In those cases, Panels have found there is insufficient medical evidence to deter- 
mine an issue, or that other kinds of information are required before a decision can 
be reached. There are also cases where it becomes apparent to the Panel, post-hear- 
ing, that further submissions from the parties or the Board are necessary before the 
decision can be fairly made. 
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The post-hearing co-ordinator in the Tribunal Counsel Office obtains the evidence re- 
quired on the Panel’s instructions or co-ordinates the submissions. In 1989, the co- 
ordinator made greater use of outside investigators in obtaining information and 
consequently the time taken in the post-hearing process was shortened considerably. 


The post-hearing additional evidence is, of course, obtained after notice to the parties 
and with the parties being given full opportunity to respond to such evidence. 


In 1989, there were 154 Medical Assessors who had been appointed as Order-In- 
Council appointments under Section 86h of the Act. The increased number of Asses- 
sors meant that Panels were able to obtain medical information post-hearing more 
quickly than before. 


DECISION WRITING 


The Office of the Counsel to the Chairman continued to review decisions in draft 
form. The Counsel to the Chairman’s role has been described in earlier Annual 
Reports. In 1989, one additional full-time Counsel and one part-time Counsel were 
added, bringing the total to four. Counsel’s role was expanded to provide increased 
research assistance to Panels, in addition to draft-decision review. 


Beginning in January 1989, Panels agreed to attempt to release decisions, on average, 
within six weeks of the hearing date. Exceptions included the more complex cases or 
cases requiring additional evidence or submissions post-hearing. In 1989, the 
Tribunal released 1,181 decisions. The average release time for all decisions (from the 
point where they were ready to write to the release date) was 7.5 weeks. This repre- 
sents a three-week improvement over the 1988 average. If the cases are broken down 
by type, special section cases are released on average within 4.8 weeks, following a 
hearing. Full-time Vice-Chairmen released their decisions in 1989 cases within 5.2 
weeks on average. This represents a 27-per-cent improvement over 1988, and is well 
within the six-week average goal for the decision-writing process. 


DECISION RELEASE 


During the reporting year, the Tribunal implemented a new system of decision re- 
lease. Decisions are now released through the Information Department within 24 
hours of the Panel issuing the decision. 


INFORMATION DEPARTMENT 


LIBRARY 


The Library provides reference and research services to Tribunal staff and the public. 
Reference questions are answered utilizing in-house computer databases and exter- 
nal databases, such as Dialog, QL Systems, CAN/LAW and Westlaw. 


In order to meet the increasing requests for service by the public, the Library has es- 
tablished a readily identifiable central reference desk. Improved integration of the In- 
formation Department now allows Library staff to draw on the support of 
Publications lawyers when answering more legally complex queries. 


The Library staff has trained other Tribunal personnel in the use of computer-as- 
sisted research on the Tribunal’s own in-house database. Emphasis has shifted to en- 
couraging training in the use of WCAT ONLINE, a far more powerful retrieval 
system which permits sophisticated searches of the full text of all Tribunal decisions. 
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PUBLICATIONS 


The Publications department publishes materials designed to facilitate research of 
Tribunal decisions and to increase awareness of Tribunal processes. As of the end of 
the reporting period plans for a major restructuring of the Tribunal’s publications 
have been completed. The new system will be implemented early in 1990. It features 
a new publication, the Decision Digest Service, which will replace the Numerical Index 
of Decisions. 


The currency of the publications was much improved over the reporting period. Deci- 
sions are currently being summarized within a week of their release. Once the Deci- 
sion Digest Service is in operation, the Decision Summaries, Keyword Index and Annotated 
Statute will be updated monthly rather than quarterly. Clearance of the backlog of 
cases to be published in the WCAT Reporter has also made that publication more cur- 
rent. These improvements have rendered the Decision Subscription Service redundant. 
It will be discontinued at the end of 1989. 


Some new publications were made available in 1989. The Keyword Guide helps users 
to identify all the keyword terms that are potentially relevant to their searches of 
Tribunal decisions (this will be especially helpful considering the revisions to the Key- 
word Index that will be necessitated by the proclamation of Bill 162). Researching Work- 
ers’ Compensation Appeals Tribunal Decisions describes the various Tribunal 
publications and databases and explains how to use the publications. A Straightfor- 
ward Guide to the Workers’ Compensation Appeals Tribunal is a plain language explana- 
tion of the Tribunal’s function and procedures. 


Plans are underway to introduce a Tribunal newsletter (WCAT In Focus). It will pro- 
vide the Tribunal with the capacity to routinely communicate with its constituencies 
in a timely and efficient manner. 


The following publications are available to assist in the research of Tribunal 
decisions: 


Other publications available are: 


The Pay Equity Act, which came into force on January 1, 1988, requires employers in 
the public sector to post a Pay Equity Plan by January 1, 1990. The Tribunal decided 
that it was reasonable for it to follow the Ontario Public Service pay equity plan for 


non-union (called “management and excluded”) employees when that plan became 
available. 


The Tribunal notified employees of the decision in December 1989. The plan was 
posted early in 1990 and will result in approximately 72 Tribunal employees receiv- 
ing wage adjustments in 1990 to meet the Pay Equity Act. 


The Tribunal’s decision to follow the OPS plan allows the Tribunal to implement the 
intent and the spirit of the pay equity legislation by providing us with “male com- 
paritors” for the female job classes. 


FINANCIAL MATTERS 


As we present this Annual Report, the Statement of Expenditure for the year ended 
December 31, 1989, has not yet been subject to audit. 


The Appeals Tribunal is currently undergoing an internal audit by the Audit Depart- 
ment of the Ministry of Labour. The external auditors who performed an audit of the 
Statement of Expenditures in 1988 will again be invited to perform an audit of the 
Statement of Expenditures for the year ended December 31, 1989. 
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Statement of Expenditures 
As at December 31st, 1989 


Salaries and Wages 1989 Budget 1989 Actual 
1310 Salaries & Wages - Regular 4,338.0 4,258.0 
1320 Salaries & Wages - Overtime 36.0 54.2 
1325 Salaries & Wages - Contract 298.8 19Sn7, 
1510 Temporary Help - Go Temp. 40.0 45 
1520 Temp. Help - Outside Agencies 35.0 145.8 
Total Salaries and Wages 4,747.8 4,656.3 


Employee Benefits 


2110 Canada Pension Plan 0.0 56.1 
2130 Unemployment Insurance 0.0 B14 
2220 Pub. Ser. Superannuation Fund 0.0 134.8 
2230 P.S.S.F. Adjustment Fund 0.0 28.3 
2310 Ontario Health Insurance Plan 0.0 49.6 
2320 Suppl. Health & Hospital Plan 0.0 25.1 
2330 Long-term Income Protection 0.0 20.0 
2340 Group Life Insurance 0.0 8.1 
2350 Dental Plan . 0.0 24.1 
2410 Workers’ Compensation 0.0 0.1 
2520 Maternity Supp. Benefit All. 0.0 18.7 
2990 Benefits Transfer 0.0 es 
Total Employee Benefits 740.2 447.8 


Transportation & Communication 


3110 Courier/Other Delivery Charges 30.0 32.8 
3111 Long Distance Charges 15.0 16.9 
3112 Bell Tel. - Service, Equipment 50.0 68.7 
3210 Postage 60.0 24.3 
3610 Travel - Accommodation & Food a7. 70.0 
3620 Travel - Air 0.0 49.8 
3630 Travel - Rail 0.0 2.4 
3640 Travel - Road 0.0 26.9 
3660 Travel - Conferences, Seminars 25.0 18.9 
3680 Travel - Attendance (Hearings) 35.0 57.6 
3690 Travel - Prof. & Pub. Outreach 10.0 41 
3720 Travel - Other 1.0 — 48 
3721 Travel - PT Vice Chair & Reps. 57.0 40.1 
Total Transportation & Communication 396.7 417.3 
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91.6 
‘il a oe eae 
22.6 shad 
0.0 
0.0 
0.0 
434 peor. ara” : 0.3 
4350 Witness Fees 30. 27.6 
4351 Process Services - Subpoenas He 57 
4360 Per Diem Allow.-PT VC & Reps. 512. Sipe 
. 4410 Consultants - Mat. Services 70. 94.7 
4420 Consultant - System Development i SVEN 
4430 Court Reporting Services 5. 117.4 
4431 Consultants - Legal Services 50.0 19.1 
4435 Transcription 25.0 145.8 
4440 Med. Fee - Per Diem/Retainer/Rep 225. 132.8 
4460 Research Services i 0.0 
4470 Print - Dec./Newsletters/Pamphlets 210.0 72:2 


4520 Repair/Main. 


- Furnit./Off. Equip. : 148.2 


4710 Other - 


incl. Membership Fees 


48.8 


4711 Translation & Interpret. Ser. 

4712 Staff Development - Course Fees 
4713 French Translation Services 

4714 Other French Costs 


Total Services 

Supplies & Equipment 

5090 Projectors, Cameras, Screens 
5110 Computer Equip. incl. Software 
5120 Office Furniture & Equipment 
5130 Office Machines 

5710 Office Supplies 

5720 Books, Publications, Reports 
Total Supplies & Equipment 

Total Operating Expenditures 


Capital Expenditures 


Total Expenditures 


0.0 
30.0 


0.0 


100.0 
500 
180.0 
8,763.7 
100.0 
8,863.7 


443 
38.9 
38.0 

0.0 


2,633.9 


\ 


0.0 
0.2 
Pas) 
0.0 
139.6 
51.5 


193.6 

8,348.9 
148.5. 

8,497.4 
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APPENDIX A 


STATEMENT OF MISSION, GOALS AND OBJECTIVES 


THE MISSION 


I, its most fundamental terms, the Tribunal’s mission is to perform appropriately 
the duties assigned to it by the Workers’ Compensation Act. 


These duties are both explicit and implicit. The explicit assignments define what the 
Tribunal must do and are, generally speaking, clear. They need not be repeated here. 


The implicit obligations identify the manner of the Tribunal’s operations. By defini- 
tion, the nature of those obligations is subject to interpretation and debate, and it is 
important that the Tribunal’s perceptions in that respect be known. 


The implicit statutory obligations as the Tribunal understands them may be usefully 
described in the following terms. 


1. The Tribunal must be competent, unbiased and fair-minded. 
2. The Tribunal must be independent. 
The obligation to be independent has three essential facets: 


(a) The maintenance of an arms-length, independent relationship with the 
Workers’ Compensation Board. 


(b) A commitment by the chairman, vice-chairs and members to not being inap- 
propriately influenced by the popular views of workers or employers. 


(c) A commitment by the chairman, vice-chairs and members to being unde- 
terred by the possibility of government disapproval. 


3. The Tribunal must utilize an appropriate adjudication process. To be appropriate, 
the Tribunal believes the process must generally conform with the following basic 
concepts: 


(a) The process must be recognized as not being an “adversarial” process as 
that concept is generally understood in a common-law context. 


(Unlike a court, the Tribunal is not engaged in resolving a contest between private 
parties. Appeals to the Tribunal represent a stage in the workers’ compensation sys- 
tem’s investigation of the statutory rights and benefits flowing from an industrial in- 


jury. 


It is a stage of the system’s process that is invoked on the initiative of a worker or em- 
ployer but in this stage, as in earlier stages of the process, it is the system and not the 
worker or the employer which has the burden of establishing what the Act does or 
does not provide with respect to any reported accident. 
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The fact that it is the system which has the primary responsibility in this respect is 
reflected in the Board’s and the Tribunal’s explicit investigative mandates and their 
respective statutory obligations to decide cases on the basis of their “real merits and 
justice”. 


In legal terminology the process may be characterized as an “inquisitorial” as op- 
posed to an “adversarial” process. 


Despite the non-adversarial or inquisitorial nature of the process, it is a fact that the 
Tribunal’s hearings normally take much the same form as do hearings in a typical 
adversarial process. To the uninitiated, the use of what is essentially an adversarial 
hearing format is confusing as to the fundamental nature of the Tribunal’s process. In 
fact, however, the adversarial format merely reflects the Tribunal’s tacit recognition 
that the participation of the parties in that manner will meet expectations in that re- 
gard and will, as well, be usually both the most effective and the most satisfying way 
for parties to, in fact, contribute to the Tribunal’s search for the real merits and jus- 
bce: 


The Tribunal’s commitment, in a non-adversarial process, to an essentially adversar- 
ial hearing format is also bolstered by its appreciation of the Canadian legal system’s 
concept of what constitutes a “hearing”. The legal system’s understanding of the 
principles of natural justice that apply where there is, as there is here, a right to a 
hearing, are such that even in a non-adversarial process the style of hearing would 
not in law be allowed to stray far from the basic adversarial format.) 


(b) The non-adversarial nature of the process in which the Tribunal is engaged 
evokes the following three, particularly significant special process impera- 
tives. 


(i) The Tribunal’s hearing panels have a responsibility to take such 
steps as they may find necessary to satisfy themselves that in any 
particular case they have such reasonably available evidence as they 
require to be confident as to the actual merits and justice in that case. 


(ii) The issue agenda in any case must ultimately be determined by the 
hearing panels and not dictated by the parties. 


(iii) The manner of conducting a hearing, while usually to be governed 
by rules and format of a standard nature, must be adaptable to the 
special hearing needs of any particular case as the hearing panel in 
that case may consider necessary or appropriate. Any such adapta- 
tions must, however, be consistent with a fair hearing and reflect 
proper regard for the integrity of general Tribunal rules and proce- 
dures that are conducive to effective and fair process from an overall 
perspective. 


(c) The adjudication process must be effective and fair from the parties’ perspec- 
tive. 


It must allow the parties timely knowledge of the issues, a fair opportunity to chal- 
lenge or add to evidence and/or to provide their own evidence, and a fair opportu- 
nity to advocate their views and to argue against opposing views. 


(d) The process must also be effective from the perspective of the Tribunal. 
It must provide the Tribunal’s panels with the evidence, the means of evaluating the 


evidence, and the understanding of the issues, which will permit them to decide with 
confidence on the real merits and justice of the case. 
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(e) The process should not be more complicated, regulated, or formal (and, 
thus, not more intimidating to lay participants) than the requirements of ef- 
fectiveness and fairness and the needs of reasonable efficiency dictate. 


(f) In the post-hearing phase, the decision-making process must provide full 
opportunity for effective tripartite decision-making and for the careful 
development of appropriate decisions. 


To be appropriate, decisions must be written and fully-reasoned. They must conform 
to the rule of law and meet reasonable, general standards of decision quality. Appli- 
cable law must be given its due effect and the principles adopted in other Appeals 
Tribunal decisions must be shown appropriate deference. The goal of achieving like 
results in like fact situations must be sensibly pursued. 


4. The process for dealing with applications, as distinguished from appeals, while 
conforming generally with the foregoing, must be subject to such variations as the 
special statutory provisions governing each of the various applications may antici- 
pate. 


5. The Tribunal must hold hearings and reach decisions in as timely a fashion as is 
reasonably possible given the foregoing process obligations. 


6. The Tribunal must make all its decisions readily accessible to the public. 


7. The Tribunal’s services must be reasonably accessible in both the French and 
English languages. 


GOALS 
In pursuing its mission, the Tribunal has adopted the following specific goals. 


1. Achieving a total case turnaround time from notice of appeal or application to final 
disposition that averages four months, and in individual cases, unless they are of un- 
usual complexity or difficulty, does not exceed six months. 


2. Providing a system which can, so far as is reasonably possible, meet the various 
implicit statutory imperatives regardless of the experience or capabilities in a particu- 
lar case of the worker’s or employer's representative, or the absence from the process 
of any party or representative. 


3. Maintaining at all points of contact between the Tribunal and workers and employ- 
ers and their representatives a welcoming, empathetic, non-intimidating and 
constructive professional environment — an environment grounded in implicit re- 
spect on the part of all Tribunal staff and members for the goals and motives of work- 
ers and employers involved in the Tribunal’s processes and for the importance of the 
Tribunal’s work on their behalf. 


4. Maintaining a working environment for Tribunal staff that provides both challeng- 
ing work and suitable opportunities for personal recognition, development and ad- 


vancement, in an atmosphere of mutual respect. 


5. Maintaining at all times a sufficient complement of qualified, competent, trained 
and committed vice-chairs and members. 


6. Maintaining at all times a sufficient roster of qualified and committed medical as- 
SeSsors. 
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7. Maintaining at all times a sufficient complement of qualified, competent, trained 
and committed administrative and professional staff. 


8. Providing the physical facilities, equipment and administrative support services 
necessary for the vice-chairs, members and staff to perform their responsibilities effi- 
ciently and in a manner which is conducive to job satisfaction and consistent with 
professional expectations. 


9. Within such restrictions as may be implicit in the chairman’s statutory obligation to 
take as his or her guidelines in the establishment of job classifications, salaries and 
benefits the administrative policies of the Government, compensating staff fairly and 
competitively relative to their responsibilities and the nature of their work. 


10. Maintaining a constructive and appropriate working relationship with the medi- 
cal profession and its members, generally, and with the Tribunal’s medical assessors, 
in particular. 


11. Maintaining a constructive and appropriate working relationship with the Board 
and its staff and with the Board’s board of directors. 


12. Maintaining a constructive and appropriate working relationship with the Minis- 
ter and Ministry of Labour and with such other components of the government struc- 
ture with which the Tribunal has dealings from time to time. 


13. Providing the public and, in particular, workers and employers and their respec- 
tive communities and representatives with such information about the Appeals 
Tribunal and its operations as is necessary for the effective utilization of the 
Tribunal’s services. 


COMMITMENTS 


In the performance of the Tribunal’s Mission and in the pursuit of its Goals, the 
Tribunal has recognized a number of matters to which it is effectively committed. 


1. The Tribunal is committed to keeping the investigative and pre-hearing prepara- 
tion activities of the Tribunal separate from its decision-making activities. 


This is accomplished by means of a permanent department of full-time professional 
staff referred to as the Tribunal Counsel Office (the TCO). TCO’s assignment in this 
regard is to perform the Tribunal’s investigative and pre-hearing preparation work. 
This work is to be performed in accordance with general standing instructions of the 
Tribunal. In individual cases where pre-hearing investigation or preparation require- 
ments appear to exceed such standing instructions, TCO will act in accordance with 
special instructions from Tribunal panels — panels whose members are not there- 
after permitted to participate in the hearing and deciding of such cases. 


2. The Tribunal is committed to Tribunal-monitoring, at the pre-hearing stage, of the 
identification of issues and the sufficiency of evidence. 


As part of the commitment to separation of pre-hearing investigation and prepara- 
tion activity from decision-making activity, this monitoring is normally carried out 
by the TCO pursuant to Tribunal instructions delivered in the manner described 


above. 


(This commitment does not preclude variable strategies concerning the degree of pre- 
hearing monitoring and the amount of TCO initiative in the pre-hearing preparation, 
with respect to different categories of cases. It also contemplates the possibility of 
TCO not monitoring particular categories of uncomplicated cases.) 
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It is, of course, understood that the TCO’s pre-hearing role does not diminish in any 
way the hearing panels’ intrinsic rights and obligations in the hearing and determin- 
ing of individual cases. Hearing panels have the final say in the identification of is- 
sues and, at a mid-hearing or post-hearing phase, the right to initiate and supervise 
the development or search for additional evidence, or to obtain further legal research 
or request additional submissions. 


3. The Tribunal is committed to having the Tribunal represented by its own counsel at 
any Tribunal hearing where the Tribunal considers such representation necessary or 
useful. 


4. Inits internal decision-making processes, the Tribunal is committed to the 
maintenance of a tri-partite working environment characterized by mutual respect 
and by free and frank discussions based on non-partisan, personal best judgements 
from all panel members. 


5. The Tribunal is committed to maintaining internal educational processes suitable 
for developing a Tribunal-wide, comprehensive appreciation of the nature and di- 
mensions of emerging, generic, medical, legal or procedural issues. 


6. The Tribunal is committed to the establishment and maintenance of a general 
workers’ compensation information resource and library. 


This resource and library is to be a sufficient and effective source of legal, medical, 
and factual information relevant to the workers’ compensation subject. It shall pro- 
vide access to information which is not conveniently assembled elsewhere, and 
which workers and employers, members of the public, professional representatives, 
and Members and staff of the Tribunal require if they are to truly understand the 
workers’ compensation system and the issues which it presents, or be able to prepare 
ona fully informed basis for presenting or dealing with such issues in individual 
cases. 


This information is to be readily accessible through electronic and other means. 


7. The Tribunal is committed to the creation of a permanent, widely distributed and 
easily accessible, published record of the Tribunal’s work. 


This record is to consist of the selection of Tribunal decisions best calculated to assist 
worker or employer representatives to understand, in the preparation of their cases, 
workers’ compensation issues and the Tribunal’s developing position on such issues. 


8. The Tribunal is committed to the review by the chairman, or by the Office of the 
Counsel to the chairman, of draft panel decisions. 


This review is conducted for the purpose of ensuring — to the extent possible given 
the overriding hearing-panel autonomy, that the Tribunal’s body of decisions com- 
plies reasonably with the general hallmarks of quality which the Tribunal has recog- 


nized. 


9. The Tribunal is committed to devoting its best efforts to having Tribunal decisions 


comply reasonably with the following hallmarks of a good-quality adjudicative decis- 
ion: 


(a) It does not ignore or overlook relevant issues fairly raised by the facts. 


(b) It makes the evidence base for the panel's decisions clear. 
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(c) On issues of law or on generic medical issues, it does not conflict with pre- 
vious Tribunal decisions unless the conflict is explicitly identified and the 
reasons for the disagreement with the previous decision or decisions are 
specified. 


(d) It makes the panel’s reasoning clear and understandable. 

(e) It meets reasonable standards of readability. 

(f) It conforms reasonably with Tribunal standard decision formats. 

(g) From decision to decision the technical and legal terminology is consistent. 


(h) It contributes appropriately to a body of decisions which must be, as far as 
possible, internally coherent. 


(i) It does not support permanent conflicting positions on clear issues of law or 
medicine. Such conflicts may occur during periods of development on con- 
tentious issues. They cannot be a permanent feature of the Tribunal’s body 
of decisions over the long term. 


(j) It conforms with applicable statutory and common law and appropriately re- 
flects the Tribunal’s commitment to the rule of law. 


(k) It forms a useful part of a body of decisions which must be a reasonably ac- 
cessible and helpful resource for understanding and preparing to deal with 
the issues in new cases and for invoking effectively the important principle 
that like cases should receive like treatment. 


10. The Tribunal is committed to obtaining in each case such reasonably available 
evidence as its hearing panels require if they are to be confident as to the appropriate- 
ness of their decision on any factual or medical issue. 


11. The Tribunal is committed to holding hearings at appropriate out-of-Toronto loca- 
tions. 


The commitment in this respect is that cases originating out of Toronto should be 
heard at locations which are reasonably convenient from both the worker's and em- 
ployer’s perspective. This commitment is subject to the limit of not imposing travel 
obligations on Tribunal members or administrative burdens on the Tribunal so oner- 
ous as to interfere with the effective operation of the Tribunal in other respects. 


12. The Tribunal is committed to the payment of expenses and compensation in resp- 
ect of lost wages arising from attendance at Tribunal hearings in accordance with the 
WCB’s policies in that regard with respect to attendance at WCB proceedings. 


13. The Tribunal is committed to paying for medical reports which serve a reasonable 
purpose in the Tribunal’s proceedings. 


14. The Tribunal is committed to being fiscally responsible in the management of its 


expenditures to the end that only moneys necessary for the performance of the 
Tribunal’s mission and the accomplishment of the Tribunal’s goals are, in fact, spent. 
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This document reflects the Tribunal’s Mission, Goals and Commitments as at least 
implicitly understood from the Tribunal’s inception.’ Their expression in these 
particular terms was approved by the Tribunal as of October 1, 1988. 
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APPENDIX B 


VICE-CHAIRMEN AND MEMBERS ACTIVE IN 1989 


FULL-TIME DATE OF FIRST APPOINTMENT 
Chairman 
Ellis, S. Ronald October 1, 1985 


Alternate Chair 


Bradbury, Laura June 1, 1988 
Vice-Chairmen 
Bigras, Jean Guy May 14, 1986 


Bradbury, Laura 
Carlan, Nicolette 
Kenny, Lila Maureen 
McIntosh-Janis, Faye 
Moore, John P. 
Onen, Zeynep 
Signoroni, Antonio 


Starkman, David K.L. 


Strachan, lan J. 


Members Representative of Workers 


Cook, Brian 

Fox, Sam 

Heard, Lorne 
Lebert, Raymond J. 
McCombie, Nick 
Robillard, Maurice 


Members Representative of Employers 


Apsey, Robert 

Jago, W. Douglas 
Meslin, Martin 
Nipshagen, Gerry M. 
Preston, Kenneth 
Seguin, Jacques 
Guillemette, Karen 


PART-TIME 


Vice-Chairmen 


Aggarwal, Arjun 
Chapnik, Sandra 
Farb, Gary 
Faubert, Marsha 
Friedmann, Karl 
Hartman, Ruth 
Lax, Joan L. 
Leitman, Marilyn 
Marafioti, Victor 
Marcotte, William A. 
Marszewski, Eva 
McGrath, Joy 
Sperdakos, Sophia 
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October 1, 1985 
October 1, 1985 
July 29, 1987 
May 14, 1986 
July 16, 1986 
October 1, 1988 
October 1, 1985 
August 1, 1988 
October 1, 1985 


October 1, 1985 
October 1, 1985 
October 1, 1985 
June 1, 1988 

October 1, 1985 
March 11, 1987 


December 11, 1985 
October 1, 1985 
December 11, 1985 
October 1, 1988 
October 1, 1985 
July 1, 1986 

May 28, 1986 


May 14, 1986 
March 11, 1987 
March 11, 1987 
December 10, 1987 
December 17, 1987 
December 11, 1985 
May 14, 1986 
December 17, 1987 
March 11, 1987 
May 14, 1986 

May 14, 1986 
December 10, 1987 
May 14, 1986 


Stewart, Susan L. 

Swartz, Gerald 

Torrie, Paul 

Warrian, Peter 
Wydrzynski, Christopher 


Members Representative of Workers 


Acheson, Michelle 
Beattie, David Bert 
Byrnes, Frank 
Drennan, George 
Felice, Douglas H. 
Ferrari, Mary 
Fuhrman, Patti 
Higson, Roy 
Jackson, Faith 
Klym, Peter 
Lankin, Frances 
Rao, Fortunato 


May 14, 1986 
March 11, 1987 
May 14, 1986 
May 14, 1986 
March 11, 1987 


December 11, 1985 
December 11, 1985 
May 14, 1986 
December 11, 1985 
May 14, 1986 

May 14, 1986 

May 14, 1986 
December 11, 1985 
December 11, 1985 
May 14, 1986 
December 11, 1985 
February 11, 1988 


Members Representative of Employers 


Clarke, Kenneth August 1, 1989 
Gabinet, Mark December 17, 1987 
Howes, Gerald K. August 1, 1989 


Jewell, Donna Marie December 11, 1985 
Kowalishin, Teresa A. May 14, 1986 
Merritt, Allen S. October 18, 1988 


Ronson, John December 11, 1985 
Seguin, Jacques A. July 1, 1986 
Shuel, Robert August 1, 1989 


Sutherland, Sara December 17, 1987 


The following is a list of senior staff who were employed at the Appeals Tribunal 
during the reporting period. 


Counsel to the Chairman 


Carole A. Trethewey 


Tribunal General Counsel 

Elaine Newman - to June 15, 1989 

Eleanor J. Smith — from December 1, 1989 

(Acting) General Counsel 

Janice Sandomirsky — June 16, 1989, to November 30, 1989 
General Manager 

Robert A. Whitelaw — to June 30, 1989 


Head, Information Department 
Linda Moskovits 


SENIOR STAFF CHANGES 


On June 16, 1989, Elaine Newman, the Tribunal’s General Counsel resigned to take 
up a Career in private practice. Janice Sandomirsky, one of the Tribunal Counsel Of- 
fice’s Senior Legal Counsel, assumed the position of Acting General Counsel while 
the recruiting process was completed by an internal selection committee. Eleanor J. 
Smith was appointed the Tribunal’s new General Counsel, effective December 1, 
1989. Eleanor came to the Tribunal from her position as Director of Appeals at the 
Ministry of Labour, where she was responsible for hearing and determining all ap- 
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peals from Ministry of Labour decisions under the Occupational Health and Safety 
Act, and with a background of government administrative law advocacy in the 
energy field. 


Also, on June 30, 1989, Robert Whitelaw, the Tribunal’s General Manager resigned to 
accept a position with the government of British Columbia. At that time, it was de- 
cided that we would not fill the vacancy but would, instead, take the opportunity to 
experiment with a more flattened management structure, with the General 
Manager's responsibilities being delegated to senior staff members. We have not, as 
yet, had enough experience to be confident that it will be sensible in the long term to 
permanently dispense with a General Manager position, and expect to be able to 
make that decision sometime towards the end of 1990. 


MEDICAL COUNSELLORS 


The Medical Counsellors have continued to assist the Counsel Office in determining 
what, if any, further medical investigation ought to be explored in order to ensure 
that Panels have enough medical information to understand the evidence before 
them in any particular case, and to understand where and why any controversies 
exist. 


The Counsellors have also continued to contribute to the Tribunal’s recruitment of 
candidates for the Medical Assessor Roster. This year has seen the creation of a num- 
ber of generic discussion papers on a number of medical issues. The Counsellors 
have been of assistance, either authoring these papers, or assisting in finding appro- 
priate specialists from the Assessor Roster to do so. 


Dr. Brian Holmes (see Second Report, page 21), who previously coordinated the 
Medical Counsellors has taken a leave of absence to accept a position as Vice-Chan- 
cellor, Health Sciences for the University in the United Arab Emirates. Dr. Holmes 
was a founding Counsellor and was instrumental in assisting the Tribunal as it set up 
its medical resource bodies. 


Dr. Holmes’ leadership role has been assumed by Dr. Thomas P. Morley. 

This year, Dr. lan Macnab, Orthopaedic Surgeon, resigned for personal reasons. Dr. 
Macnab’s assistance and keen interest in enhancing our understanding of or- 
thopaedic issues, especially in our first few formative years has been greatly appre- 
ciated. 

One of the Tribunal’s 86h Assessors, Dr. W.R. Harris, has been performing the role of 
Orthopaedic Counsellor on an ad hoc basis. His other commitments do not permit 
him to officially assume the responsibilities of a Counsellor at this time. 


This leaves the Tribunal with seven Counsellors. 


The following is a list of the Tribunal’s Medical Counsellors: 


Dr. Douglas P. Bryce Otolaryngology 

Dr. John S. Crawford Ophthalmology 

Dr. W.R. Harris Orthopaedics (Acting) 
Dr. Fred Lowy Psychiatry 

Dr. Robert L. MacMillan Internal Medicine 

Dr. Thomas P. Morley Neurology 

Dr. Neil Watters General Surgery 
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ASSESSORS 


As reported in the Second Report, a second expanded list of Assessors was appointed 
on October 1988. This brought the total of medical assessors throughout the province 
to 154 - now less nine (mainly through retirement from practice). There are currently 
14 assessor nominations in process, and their appointments are anticipated in the 
near future. 


VICE-CHAIRMEN AND MEMBERS — RE-APPOINTMENTS 


In 1989, the following full- and part-time Vice-Chairmen and Members were 
re-appointed to the Appeals Tribunal for the terms indicated below. 


NAME DATE OF RE-APPOINTMENT AND TERM (IN YEARS) 

FULL-TIME 

Vice-Chairmen 

Bradbury, Laura’ October 1 3 

MclIntosh-Janis, Faye May 14 3 

Members Representative of Employers 

Guillemette, Karen May 14 3 

Nipshagen, Gerry” June 15 3 

Seguin, Jacques July 1 6 mos. full-time; 

2.5 years part-time 

Cook, Brian October 1 3 

PART-TIME 

Vice-Chairmen 

Lax, Joan May 14 2 

Marcotte, William May 14 2 

Sperdakos, Sophia May 14 3 

Stewart, Susan May 14 3 

Members Representative of Employers 

Kowalishin, Teresa May 14 3 

Members Representative of Workers 

Felice, Douglas May 14 3 

Ferrari, Mary May 14 3 

Fuhrman, Patti May 14 3 

Klym, Peter May 14 3 
In addition to her duties as a Vice-Chairman at the Appeals Tribunal, Laura Bradbury is 
continuing in her management position as Alternate Chair. 

2 Mr. Nipshagen was first appointed to the Appeals Tribunal as a part-time Member 


representative of employers. He was appointed as a full-time Member in June to fill the 
vacancy created by the resignation of Karen Guillemette. 
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VICE-CHAIRMEN AND MEMBERS — APPOINTMENTS EXPIRED 
AND RESIGNATIONS 


The following is a list of members who resigned or whose appointments expired 
during the reporting period. 


Arjun Aggarwal, Vice-Chairman (part-time) 
Frank Byrnes, Tribunal Member representative of workers (part-time) 
Karen Guillemette, Tribunal Member representative of employers (full-time) 

Eva Marszewski, Vice-Chairman (part-time) 
Allen S. Merritt, Tribunal Member representative of Employers (part-time) 
Paul Torrie, Vice-Chairman (part-time) 
Peter Warrian, Vice-Chairman (part-time) 


VICE-CHAIRMEN AND MEMBERS — RESUMES 


NEW APPOINTMENTS 


Kenneth Clarke (Part-time Employer Member) 


Mr. Clarke, a human resources consultant with his own consulting firm (dealing in 
non-workers’-compensation-related matters), spent 20 years in the food business as 
the Director of Human Resources at Thomas J. Lipton, Inc. In this position he was re- 
sponsible for personnel and industrial relations matters. He is currently a member of 
the Government Affairs Advisory Committee of the Personnel Association of Ontario. 


Gerald K. Howes (Part-time Employer Member) 


Prior to his part-time appointment, Mr. Howes was employed by General Motors for 
32 years. His position when retired was that of Workers’ Compensation Personnel 
Representative. In this position, he spent the greater part of the period between 1972 
and 1988 representing General Motors at all levels of workers’ compensation claims 
and primary adjudication in the appeals process up to the Hearings Officer level. 


Robert Shuel (Part-time Employer Member) 


During the period between 1980 and 1989, Mr. Shuel was employed as Director and 
Secretary-Treasurer for Cuddy International Corporation. In additional to personnel 
administration, Mr. Shuel was involved in workers’ compensation assessment and 
claims procedures. During this period, he was responsible for workers’ compensa- 
tion and claims management for a Windsor-based construction company where he 
was project payroll and office manager. Mr. Shuel was also involved in a workers’ 
compensation educational role with the Agricultural Employers Council. 


For brief résumés of the previously appointed full- and part-time Vice-Chairmen and 
Members, please refer to Appendix B of the Third Report. 
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INTRODUCTION 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal established 
in 1985 to hear appeals from the decisions of the Ontario Workers’ Compen- 
sation Board. It is a separate and self-contained adjudicative institution, 


independent of the Board. 
This report is the Tribunal Chair's and the Tribunal’s annual report to the Minister 


of Labour and to the Tribunal’s various constituencies. It describes the Tribu- 
nal’s operational experience during the reporting period and covers particular 
matters which seem likely to be of special interest or concern to the Minister 
or to one or more of the Tribunal’s constituencies. The reporting period for 
this report is the 1990 calendar year. 


This is the second annual report to be titled “Annual Report” and to cover a cal- 
endar year. The first three annual reports, distinctively titled because of their 
special role in recording the Tribunal’s formative years, were the “First Report’, 
the “Second Report” and the “Third Report”. They cover respectively the pe- 
riods of October 1, 1985, to September 30, 1986; October 1, 1986, to 
September 30, 1987; and the fifteen-month period from October 1, 1987, to 
December 31, 1988. 


This Annual Report comprises, in effect, two reports: The Report of the Tribunal 
Chair and The Tribunal Report. The Report of the Tribunal Chair reflects the 
personal observations, views and opinions of the Chair. The Tribunal Report 
covers the Tribunal’s activities and financial affairs, and developments in its ad- 
ministrative policy and process. 
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REPORT OF THE 
TRIBUNAL CHAIR 


THE TRIBUNAL’S PERFORMANCE: 
CHAIR’S ASSESSMENT 


In 1990, the Tribunal continued to meet its responsibilities in hearing and de- 
ciding appeals from WCB decisions. It dealt with both worker and employer 
interests fairly and objectively in accordance with the rule of law, and its carefully 
reasoned decisions once more played a constructive role in the compensation 
system’s policy development process. Progress in the improvement of the Tri- 
bunal’s efficiency continued to be made, although not at the pace evidenced 
in 1989. 


The goal of an average four-month turnaround time remained elusive. The av- 
erage time for a typical case to make its way through the Tribunal’s process from 
start to finish in 1990 was just under eight months. 


But the Tribunal Counsel Office (TCO) staff reorganization and restructuring 
referred to in the 1989 report was not fully resolved until well into 1990 (our 
new General Counsel took office only in December 1989), and the 1990 av- 
erage figures include continuing TCO operational backlogs during that period. 
By the middle of the year, the TCO was back in shape and by the end of the 


year the processing times in TCO were substantially reduced. 


An indication of the latter improvement may be seen in the fact that of the 1,069 
cases received by the Tribunal in the first eight months of 1990, 50 per cent 
(532 cases) were closed before the year was out with an average turnaround 
time of four months and five days. These included 156 entitlement cases which 
were closed with an average turnaround time of six months. 


By the end of the year, workers or employers who came to the Tribunal with an 
uncomplicated entitlement case that was ready for a hearing, could reasonably 
expect to have that case heard and a decision issued within four to five months 
from the time the Tribunal received the file from the WCB. (In this context, 
acase is “uncomplicated” ifit does not require any further medical investigation, 
presents no novel legal issues and, by reason of the worker's consent, needs no 
preliminary adjudication of the employer's right of access to the Board file.) 


The Tribunal has a small but persistent number of backlogged cases at the deci- 
sion-writing stage of the process. About 9.1 per cent of the cases at the 
ready-to-write stage had been ready-to-write for more than 12 months. We 
expect to substantially reduce that backlog over the next several months, but 
the Tribunal’s experience over five years suggests that it is very difficult to avoid 
having a small percentage of decisions subject to lengthy delays. The problem 
has become increasingly difficult to control as the proportion of complex to 
simple cases continues to grow. 


Page 1 


Annual Report 1990 


Statistically, this batch of ageing cases is of limited significance, but it represents 
hardship to the parties involved in those cases and is demoralizing to Tribunal 
adjudicators and staff and very tough on the Tribunal’s reputation. The stub- 
born persistence of this problem in one form or another evidences, I have come 
to believe, insufficient adjudicative resources. We have, I think, been asking 
more of our full-time Vice-Chairs than is reasonable. This conclusion has led 
me to recommend two new full-time Vice-Chair positions in the 1991 budget 
submission. 


The Tribunal’s Vice-Chairs have, in my view, continued to perform in outstanding 
fashion. This is not to say that their colleagues, the worker and employer Mem- 
bers, or the Tribunal staff who make the work of the adjudicators possible, are 
not also performing exceptionally well. However, the Vice-Chairs have carried 
a special burden in the writing and analysis demands. 


The Vice-Chairs are responsible for the decision-writing and for 1990 it was 
agreed, as it had been for 1989, that for full-time Vice-Chairs a target of 100 
scheduled hearings a year was a reasonable planning assumption. Given the 
Tribunal’s low adjournment experience, if the scheduling target is met, a full- 
time Vice-Chair may expect to have about 90 decisions to write each year. With 
the exception of the small ageing backlog to which I have already referred, these 
decisions continue to be accomplished in a timely fashion, under very consid- 
erable pressure. 


The average writing time for the 1,081 decisions released in 1990 was 14.2 weeks. 
But if one removes from that calculation the 57 decisions which were released 
more than a year after the last hearing date, the average writing time for the 
remaining 1,024 cases then gives a better picture of the writing time required 
in the more typical cases. The average writing time with respect to the latter 
cases in 1990 was 10.3 weeks. 


These are, in my view, acceptable release times. They are comparable to the 1988 
figures but represent a increase over 1989. The 1989 average writing time for 
all decisions was 7.5 weeks. The increase relative to the 1989 figure suggests 
that the 1989 figure may have been statistically anomalous. My colleagues and 
I share a strong impression that, generally speaking, the pace of decision-writing 
in 1990 was good given the increasing levels of complexity of appeals. 


In 1990, the Tribunal once more closed more cases than it received, reducing the 
inventory of cases at the Tribunal from /,57/ at the end of 1989, to 1,502 at 
the end of 1990. The inventory and its distribution as of December 31, 1990, 
as compared to 1989, may be seen in the accompanying chart. (See Figure 1) 

The net inventory reduction of 69 cases compares, however, unfavourably with 
the net reduction in 1989 of 400 cases. And, in fact, in 1990 the net reduction 
in the inventory was achieved at all only because the number of cases received 
in 1990 was about 100 cases lower than the corresponding figure in 1989. 


Indeed, as the chart (Figure 2) on page 25 indicates on its face a down-turn in 
total cases closed by the Tribunal of about 28 per cent, as compared to 1989 
— an apparent loss of production of about 440 cases. 


However, these figures are significantly misleading as to the Tribunal’s substantive 
performance in 1990 and it is important for the reader to understand the true 
picture. 
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FIGURE 1 
COMPARATIVE CASELOAD STATISTICS 
As at As at 
December 31, 1989 December 31, 1990 
Cases at pre-hearing stage* 1,134 1,082 
Post-hearing cases 
- Recessed 65 68 
- Complete but on hold 138 135 
- Ready to write decision 234 eA, 
Total cases at post-hearing stage 437 420 
TOTAL CASELOAD** 1,571 1,502 


* This figure includes pension-chronic pain cases which were on hold (180 cases as at 
December 31, 1990) and post-decision cases (156 as at December 31, 1990). 


** TOTAL CASELOAD excludes preliminary cases for which the appeal type was as yet 
undefined (12 cases as at December 31, 1990) and cases which were completed awaiting 
only their formal file closing (33 cases as at December 31, 1990). 


In the first place, approximately 215 of the 440 lost cases are paradoxically ac- 
counted for by an improvement in the Tribunal’s efficiency at the Intake stage 
of its operations. 


The Tribunal always has a significant number of cases in its incoming caseload 
which eventually turn out not to be within its jurisdiction. Typically, the prob- 
lem is that some aspect of the case has not yet been finally dealt with at the 
WCB. These cases are ultimately withdrawn at the point where the Tribunal 
identifies the jurisdiction problem, and at that point they are categorized as 
cases closed without a hearing. Cases of this kind enter the Tribunal's incoming 
caseload statistics and, since they are usually dealt with relatively quickly and 
without a hearing, most of them are also reflected in the same year's statistics 
for cases closed without a hearing. 


In 1990, we were able to improve our rate of identification of this type of problem 
at the intake stage and, through improved communications between our Intake 
staff and the “premature” appellants, to have a much larger proportion of this 
type of case withdrawn at the outset. Cases withdrawn at that point minimize 
the delay to the appellants, do not engage the Tribunal’s adjudicative resources, 
do not enter its incoming caseload statistics and, of course, do not then appear 
in the statistics for cases closed. The reduction as between 1989 and 1990 in 
the number of cases in the category of cases closed without a hearing — a re- 
duction of about 215 cases — reflects these new more efficient procedures and 
not any loss in actual production. 
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When the reduction in the total number of cases closed as between 1989 and 1990 
is adjusted for this anomalous result of the improved efficiencies in the Intake 
Department, we are left with a substantive reduction of about 225 cases, or 
about 12 per cent, instead of 28 per cent, below the 1989 production figures. 
But this number is also misleading as to the Tribunal’s actual level of perform- 
ance because another 75 of the lost cases were lost to the upward trend in the 
average complexity of cases coming to the Tribunal. 


Prior to 1990, the relationship between the number of decisions released and the 
number of cases closed by decision remained relatively constant: to close one 
case by decision the Tribunal was required to release 1.02 decisions. The rela- 
tionship is not one-to-one because not all cases can be disposed of with one 
decision. Complex cases will often require one or more interim decisions. 


In 1990, this proportion, of decisions released to cases closed by decision, jumped 
to 1.10. This change is reflective of the trend to more complex cases that is 
being evidenced in various areas of the Tribunal’s activities. Had that proportion 
remained at the 1989 figure of 1.02, the Tribunal’s decision-making efforts 


would have closed about 75 more cases than are shown in the chart. 


In effect, the drop in the number of closed cases which, in fact, reflects a reduced 
level of Tribunal production in 1990, as compared to 1989, is 140 cases —a 
7 per cent reduction. 


The nature of the reduction in the Tribunal’s level of performance may also be 
assessed by comparing the number of decisions released. In 1990, the Tribunal 
released 1,081 decisions, which compares with 1,181 decisions in 1989 —a 
drop of 100 decisions, or about 9 per cent. 


A third development which conspired to lower the number of cases closed in 1990 
was the increase in the number of hearings it took to produce a decision. In 
1989, each decision required on average 1.05 hearings. In 1990, the corre- 
sponding figure was 1.08. (Additional hearings are required in a case when 
the case proves to be too complex to complete in the time scheduled for the 
original hearing.) Accordingly, a more accurate measure of the Tribunal’s per- 
formance may be the number of hearings held. In 1990, the Tribunal held 
1,163 hearings — 7 per cent below the 1989 number of hearings. 


Whether the true measure of the production loss in 1990 is 7 per cent or 9 per 
cent, it is approximately equivalent to one full-time panel’s annual production, 
and the cause is not hard to find. Through a combination of anomalous cir- 
cumstances, the Tribunal experienced in 1990 a series of prolonged vacancies 
in its full- and part-time adjudicator positions that was, in total, the equivalent 
of being without approximately two full-time panels for the whole year. Re- 
tirements and maternity leaves produced an unusual number of vacancies and 
the filling of these was then complicated and delayed by the provincial election 
and the change in government and of the transition to a new appointments 
procedure. In my view, it is a tribute to the dedication of the staff and adjudi- 
cators that the shortfall in production was not higher. 
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THE COOPERS & LYBRAND REVIEW 


In 1989, as part of his Green Paper study of various aspects of the workers’ com- 
pensation system, the then Minister of Labour commissioned a review of the 
system's appeal processes, including the appeal process at the Appeals Tribunal. 
Coopers & Lybrand were awarded the Appeals Tribunal assignment and their 
study of the Tribunal was carried on during the summer and fall of 1989. They 
reported to the Minister of Labour and the Tribunal Chair in May 1990. 


The review relied extensively on interviews of individuals who had varying degrees 
of experience with the Tribunal’s processes and performance, both externally 


and inside the Tribunal. 


As of the end of 1990, the Tribunal was still in the process of evaluating the Report's 
recommendations. In general, the Report confirmed that the Tribunal had in- 
terpreted its mandate appropriately and met that mandate successfully. The 
Report acknowledged a high degree of operational efficiency and effectiveness 
and reported general respect within both the employer and worker communi- 
ties, and at the WCB, for the quality, fairness and usefulness of the Tribunal’s 


decisions. 


Notwithstanding its highly positive conclusions concerning the Tribunal’s overall 
success In meeting its mandate, the Report went on to make numerous rec- 
ommendations for changes in the Tribunal’s processes and structure — often 
changes in the very processes and structures which, in my opinion, accounted 
in the first place for the success the Report acknowledged. These recommen- 
dations were not, in my respectful view, always accompanied by reasons of the 
quality one might have expected in such circumstances. 


My immediate reaction and that of my colleagues to the Report's recommenda- 
tions may be seen from the following extract from my letter to the Minister 


of Labour acknowledging receipt of the report in May 1990: 


A number of the changes which the Report proposes we are already in the midst of 
accomplishing; there are other recommendations that we will have no difficulty in ac- 
cepting, and some that are clearly worthy of serious consideration. I do have a concern 
about the currency of some of the findings and about the suggestions relating to structural 
changes in the Tribunal’s organizational and process arrangements, and I will address those 
in due course. 


The reference to a question concerning the “currency” of some of the findings, 
reflected the Tribunal’s particular surprise at some of the Report's criticisms of 
the Tribunal’s adjudicative process. These seemed to run contrary to the gen- 
erally positive feedback on the Tribunal’s adjudicative processes that by 1989 
my colleagues and I were commonly getting from our usual contacts within 
the employer and worker communities. The Report left the Tribunal wonder- 
ing if the study might not be reflective of views grounded in old perceptions 
of the Tribunal’s processes. 


Because of the foregoing concerns, it was felt that, before deciding on the Report's 
recommendations, the Tribunal ought to consult widely within the worker and 
employer constituencies as to current views on the issues raised by the Report. 
Asofthe end of 1990, the Tribunal Chair and Alternate Chair were just finishing 
a series of numerous meetings with all the major players in both the worker 
and employer communities throughout the province. 


A comprehensive response to the Report will be filed with the Minister in 1991. 
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THE TRIBUNAL’S REVISED SENIOR 
MANAGEMENT STRUCTURE 


During 1989 and into 1990, the Tribunal was experimenting with a restructuring 
of its senior management, and this experiment was concluded and permanent 
changes introduced in the latter half of the year. 


The level of management represented by the position of General Manager has 
been eliminated and the General Manager's responsibilities distributed 
amongst the following three new positions: 


Chief Information Officer (CIO) 
Chief Administration Officer (CAO) 
Manager, Financial Administration (MFA) 


The CIO position combines responsibility for the Tribunal’s publications and li- 
brary operations with responsibility for the strategic planning, design, maintenance 
and operation of the Tribunal’s computer systems. The position reports to the 


Chair's Office. 


The CAO position is responsible for planning and maintenance of the Tribunal’s 
premises; for the procurementand administration of it supplies and equipment; 
for management and administration of its internal administrative support serv- 
ices, including the purchasing function; and for strategic planning, implementation 
and administration of the Tribunal’s Human Resources policies. The position 
is also responsible for ensuring generally that none of the Tribunal’s adminis- 
trative needs are being overlooked by reason of their slipping through the seams 
in the management structure created by the absence of the overarching General 
Manager position. The position reports to the Chair's Office. 


The MFA is responsible for the management and administration of all of the Tri- 
bunal’s financial activities. This position also reports to the Chair's Office. 


The senior management structure is now comprised of these three new positions, 
plus the previously existing positions of General Counsel and Counsel to the 


Chair. 


In addition to discharging the usual legal responsibilities of a General Counsel 
position, the Tribunal’s General Counsel, who reports generally to the Chair, 
manages and supervises the Tribunal Counsel Office and the pre-hearing in- 
vestigation and preparation work done by that office. The position is also 
responsible for supervising and administering the Tribunal’s operational rela- 


tionship with the WCB. 


The Counsel to the Chair is responsible to the Chair for the maintenance of the 
general quality and consistency of the Tribunal’s decisions and for the continued 
coherence and usefulness of the Tribunal’s developing jurisprudence. She ac- 
complishes this through the supervision and administration of the Tribunal’s 
draft-decision review process. This position is also responsible for advising the 
Chair's Office concerning matters of administrative law as they affect the Tri- 
bunal’s adjudicative activities, for supervising and administering the procedures 
connected to the exercise of the Tribunal’s powers of reconsideration; and for 
advising the Chair in respect of his responsibilities under the Freedom of Infor- 
mation and Protection of Privacy Act. 
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Two other positions with senior responsibilities which report to the Chair’s Office 
are: the Appeals Administrator and the Manager of Statistical Research and 
Analysis (MSRA). 


The Appeals Administrator is the Tribunal’s Registrar and is responsible to the 
Chair's Office for the scheduling, organization and administration of hearings, 
including travel and premises arrangements. This position also works closely 
with the Chair’s Office in the assignment of panels. The MSRA is responsible 
for keeping track of the Tribunal’s production performance, for keeping the 
Chair's Office and senior management advised regularly of that performance 
in all its aspects, and for the timely identification of emerging problems and 
new trends. 


The Chair's Office as referred to above comprises the Tribunal Chair and Alternate 
Chair and their support staff. The Chair's Office looks after the Chief Executive 
Officer responsibilities of the Chair. These responsibilities are currently shared 
between the Chair and the Alternate Chair in the following manner: The Chair 
works with the Counsel to the Chair, the CIO, the MFA and the General Coun- 
sel and, in conjunction with his Executive Assistant, looks after the 
appointments process. The Alternate Chair works with the CAO, the Appeals 
Administrator and the MSRA. She also deals with the General Counsel in re- 
spect of TCO matters affecting production rates. The Alternate Chair has also 
accepted the responsibility for expediting the adjudicative work of the Tribunal’s 
Vice-Chairs and Members. 


In respect of policy or administrative matters of strategic significance, senior man- 
agement continues to work with the Tribunal’s tripartite committee structure 
and with the Tribunal’s Executive Committee and the Tribunal Assembly. ‘The 
committee structure is currently under review as a result of recommendations 


in the Coopers & Lybrand Report. 


INFORMATION TECHNOLOGY 


Following the appointment of the new CIO, the Tribunal's information manage- 
ment strategy has been reviewed and at the end of 1990, the Tribunal was 
putting the finishing touches on a new technology plan which includes the com- 
pletion in 1991 of a major upgrade of the Tribunal’s central computer system 
and the implementation of an operational case tracking system. 


CHANGES IN THE DRAFT-DECISION 
REVIEW PROCESS 


The substance of the draft review process conducted by the Office of Counsel to 
the Chair continued unchanged during this reporting period. As discussed in 
previous annual reports, the aim of the review is to ensure that Tribunal decisions 
are not rendered in isolation, that they meet Tribunal-wide standards of quality, 
and that the Tribunal’s case law develops as much as possible as a coherent body 
of decisions. The review is performed in most cases by Counsel, with occasional 
input from the Chair. 


Page 7 


Annual Report 1990 


Counsel and panel members are careful to ensure that the administrative law re- 
quirements outlined in Consolidated-Bathurst Packaging Ltd. v. International 
Woodworkers of America, Local 2-69 (1990), 68 D.L.R. (4th) 524 (S.C.C.) are 
met: the hearing panel's factual findings are accepted; the parties are provided 
with an opportunity to make submissions on any new matter of significance 
identified in the draft review process which the parties have not had opportunity 
to address in the hearing process; and the ultimate decision is left to the panel 
members. 


During this reporting period the procedure of reviewing all drafts prepared by 
part-time Vice-Chairs was discontinued. Many of the Tribunal’s part-time 
Vice-Chairs now have significant experience in adjudicating workers’ compen- 
sation matters and no longer require assistance on a regular basis. It was felt 
to be more sensible to implementa review system that reflected the Panel Chair's 
experience in workers’ compensation and decision-writing. 


A new Vice-Chair, whether full- or part-time, with significant prior experience 
in workers’ compensation, is now asked to submit for review his or her first 10 
drafts dealing with entitlement appeals and first five drafts in special section 
cases. A new Vice-Chair without significant workers’ compensation back- 
ground is asked to submit his or her first 25 entitlement drafts and first 10 
special section drafts for review. 


After this initial phase is completed, neither full- nor part-time Vice-Chairs are 
asked to submit drafts to the review process except when they identify issues 
of general Tribunal interest or significance. 


MEDICAL MATTERS 


The Tribunal continued in 1990 to attract leading specialists to its roster of section 
86h medical assessors and to receive from that roster, medical evidence of very 


high quality. 


Italso continued to receive invaluable advice and assistance from its group of senior 


Medical Counsellors. 


The internal, post-decision, Medical Counsellor audit of the Tribunal’s general 
handling of medical issues and treatment of medical evidence continues to af- 
firm that the Tribunal’s performance in respect of these matters remains, from 
an overall perspective, competent and appropriate. 


The Tribunal’s relationship with the medical community generally is a matter 
which I have always regarded asa particularly high Tribunal priority. Ultimately, 
the quality of the Tribunal’s decisions on medical issues is dependent on that 
relationship. I am pleased to report that, as evidenced by the Tribunal’s con- 
tinuing ability to readily enlist leading members of the profession to its service, 
that relationship remains a positive one. 
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BILL 162 AMENDMENTS: UPDATE ON 
TRIBUNAL INVOLVEMENT 


The Tribunal continued to be surprised by the slow development of any incoming 
caseload stemming from the Bill 162 amendments to the Act. As of the end 
of the reporting period, apart from some transitional questions affecting cases 
already before the Tribunal, the Tribunal had received only one Bill 162 case 


—a re-employment case. 


SECTION 86n AND 
THE FINAL SAY ISSUE: UPDATE 


In 1990, the WCB Board of Directors released its decision in the second of the 
two 86n reviews that it has undertaken. This one reviewed the Tribunal’s De- 
cision Nos. 915 (1987), 7 W.C.A. TR. 1, and 915A (1988), 7 W.C.A.T.R. 269, 
and a number of associated decisions on the issue of the retroactive application 
of the new policy for compensating chronic pain conditions. I refer here to 
the Board’s decision as Review Decision 915 and 915A. 


Decision No. 915 found that disabling chronic pain was compensable and over- 
ruled the Board’s previous approach to chronic pain. Decision No. 915A 
concluded that the appropriate commencement date for chronic pain benefits 
awarded in accordance with this overruling was March 27, 1986 — the date 
on which the Tribunal’s review of the chronic pain policy had commenced. 


Review Decision 915 and 915A (1990), 15 W.C.A.T.R. 245, concluded that there 
was no reason in the circumstances of the introduction of the chronic pain policy 
not to accept the Tribunal’s commencement date for the new policy. There 
was thus no need to refer either Decision No. 915 or 915A back to the Appeals 


Tribunal for reconsideration. 


With respect to the cases in which the Appeals Tribunal had awarded temporary 
benefits for chronic-pain conditions for periods prior to March 27, 1986 (which 
cases were a part of the same review process), the Board of Directors determined 
that in logic the same retroactive date should apply. The Board invited the par- 
ties to those cases to make submissions on the issue of whether the Board of 
Directors should now proceed to exercise its right under section 86n to direct 
the Tribunal to reconsider those decisions in light of that determination. 


Asof the end of the reporting period, decisions on the latter cases were still pending. 
Accordingly, as of the end of 1990, the Board of Directors had yet to issue a 
section 86n directive to the Tribunal. It may be noted that in Review Decision 
915 and 915A the Board of Directors agreed with the interpretation in Dec1- 
sion No. 42/89(1989), 12 W.C.A.T.R. 85, as to the obligations of the Tribunal 
in the face of a section 86n direction (see the 1989 Annual Report). 


Additional details on the Board’s review decision appear in the chronic pain section 


of the highlights of case issues below. 
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HIGHLIGHTS OF THE 1990 CASE ISSUES 


The 1989 Annual Report and Third Report provided examples of some of the 
legal, factual and medical issues addressed by the Tribunal during the reporting 
period. This section continues that tradition, by updating some of the issues 
previously canvassed and noting new ones. Unfortunately, it is impossible to 
do more than highlight a few areas that seem to be of particular interest. The 
issues are presented in no particular order of importance. The section includes 
a number of issues of particular interest to employers. 


The Compensable, Work-injury Relationship 


The 1989 Report noted that the concept of an injury by accident “arising out of 
and in the course of employment” — which is fundamental to the workers’ 
compensation system — continued to be explored and developed in the context 
of difficult fact situations, such as fights, heart attacks, unexplained falls, drug 
abuse and the like. 


This trend continued in 1990, along with a renewed interest in the role of the 
presumption clause. See Decision No. 24F (1990), 13 W.C.A.TR. 1, Decision 
No. 405/90 (1990), 16 W.C.A.T.R. 244, Decision No. 351/90 (1990), 17 
W.C.A.T.R. 143, and Decision No. 224/90 (1990), 14 W.C.A. TR. 310. 


Occupational Disease 


Occupational disease cases, involving disabilities caused by exposure to harmful 
substances or processes at work, continued to pose some of the most challenging 
issues for the Tribunal. The general approach to these cases remains the same: 
disabilities are compensable if they fall within the statutory definition of “in- 
dustrial disease” and related provisions, or within the “disablement” branch of 
the definition of “accident”. 


The Board has frequently developed policies to assist in adjudicating claims for 
particular industrial diseases where epidemiological evidence exists. Decision 
No. 257/89 (1990), 14 W.C.A.T.R. 87, provides an interesting illustration of 
the Tribunal’s role in reviewing such policies. It involved the policy adopted 
for compensating gold miners who develop lung cancer. The Panel reviewed 
the policy in detail and the epidemiological evidence on which it was based. 
The Panel found that even though the worker did not fit precisely within the 
policy, the evidence of his actual dust exposure was comparable to the levels 
for which compensation was granted under the policy, and he was entitled to 
benefits. The Board’s policy could not fetter the Tribunal’s discretion to con- 
sider individual cases on their merits. 


The Tribunal may also be called on to adjudicate occupational disease claims where 
there is little or no epidemiological evidence. See, for example, Decision No. 
1268/87(1990), 16 W.C.A.T.R. 14, which considered the relationship between 
exposure to beta-naphthylamine and bladder cancer and Decision No. 859/89 
(1990), 16 W.C.A.T.R. 159, which considered dust exposure and chronic ob- 
structive lung disease (COLD). Decision No. 859/89 contains an interesting 
discussion of the problems associated with epidemiological evidence, given the 
amount of time and money needed to produce reliable studies. 
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For a general discussion of the Tribunal’s obligation to adjudicate claims under 
the Workers’ Compensation Act even though the scientific community has not 
reached a unanimous opinion on causation, see Decision Nos. 1170/87 (May 


2, 1990), 303/88 (1990), 13 W.C.A.T.R. 44, and 681/89 (March 13, 1990). 


Occupational Stress 


Occupational stress is an issue which has been discussed in prior annual reports 
and has also received some media attention during this reporting period. The 
Board is in the process of developing a policy on chronic occupational stress. 
Meanwhile, the Tribunal is called on to adjudicate stress claims as they arise. 


Because of the evidentiary problems connected with deciding stress claims, a few 
early Tribunal decisions suggested that a special two-step inquiry was appro- 
priate. Questions were subsequently raised as to whether this special inquiry 
changed the statutory burden of proof. The trend in more current Tribunal 
cases is to affirm that the usual standard of proof applies. These cases ask 
whether the evidence establishes ona balance of probabilities that the workplace 
was a significant contributing factor to the disability. See Decision Nos. 145/89 
(1990), 14 W.C.A.TR. 74, 980/89 (1990), 13 W.C.A. TR. 304, and 684/89 
(1990), 16 W.C.A.T.R. 132, which left the standard of proof question open. 


Decision No. 980/89 also outlined a three-part test for determining causation in 
stress cases. The Panel stated that it is necessary to establish: 


1) that a psychological disability exists and disables the worker from performing 
the functions of the job; 


2) that the disability is work-related — this requires evaluation of the various 
workplace stressors, including whether they are usual or not and whether 
other workers were affected; 


3) if there is a disability and the workplace made a contribution, whether the 
workplace contributed significantly to the development of the disability — 
this requires a comparison of the worker's personal and work situations. 


This approach was applied in Decision No. 145/89 which was the first Tribunal 
decision to grant entitlement for a chronic stress claim. The case involved a 
long-distance trucker who had no pre-existing personality traits which predis- 
posed him to developing this type of disability. He also was not subject to any 
significant personal stressors. The evidence established a number of work-re- 
lated stressors: the worker was forced to perform long-haul driving with 
inexperienced co-drivers and was exposed to several motor vehicle accidents, 
one of which was particularly troubling to him. There was evidence that other 
long-haul truckers employed by this employer suffered burn-out to the point 
where the employer closed his business due to a lack of dependable drivers. The 
worker's symptoms cleared when he was removed from long-haul trucking, 
There were also medical opinions which supported the workplace’s contribu- 
tion to the disability. 
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Decision No. 684/89 is another instance of a chronic stress claim being allowed. 
The worker had been employed in a secure facility in a job involving the care, 
control and supervision of young offenders. Her work situation changed fol- 
lowing legislative amendments which introduced older, more criminalized and 
more aggressive residents to the facility. There was also increased hostility and 
turbulence during the transitional period. The Panel concluded that the work- 
place stressors were predominant in contributing to the disability. The Panel 
also noted that review of the worker's private life for non-work stressors did 
not constitute an unjustified invasion of the worker's privacy. 


A claim for a stress-related disability also came before the Panel in Decision No. 
322/891 (November 19, 1990). The case involved a firefighter who claimed 
to suffer burn-out after 20 years of work in an understaffed department as well 
as stress from being demoted when his department was amalgamated with a 
larger one. The Panel requested further submissions on whether personnel ac- 
tions could be considered compensable accidents and when mental injuries 


should be considered disabling. 


Chronic Pain and Fibromyalgia 
Appendix C to the Third Report reviewed the development of the Tribunal’s and 


Board's treatment of chronic pain and fibromyalgia cases in some detail. On 
June 1, 1990, the WCB Board of Directors issued its section 86n review of 
Decision Nos. 915, 915A, etc. The following summary of the Board’s Review 
Decision 915 and 915A is intended to provide a context for understanding the 
Tribunal’s chronic pain and fibromyalgia cases. For a better knowledge of the 
Board’s Review Decision, the full text should be read. It is reproduced as an Ap- 
pendix to 15 W.C.A.T.R. at p. 247. 


The Review Decision indicates the Board of Directors’ view that the Board and 
Tribunal are in substantial agreement as to the way in which chronic pain and 
fibromyalgia cases should be adjudicated. The only significant point of differ- 
ence identified in the Review Decision is the start date which should be chosen 
for retroactive payment of benefits. 


The Board’s Chronic Pain Disorder Policy originally adopted a start date of July 
3, 1987. Decision No. 915A (1988), 7 W.C.A.T.R. 269, held that principles 
of good public administration required that March 27, 1986 (the date on which 
the overruling process began at the Tribunal), should be the effective date for 
payment of benefits for chronic pain. While the Review Decision indicates that 
a number of different start dates might well accord with the objectives of the 
Workers’ Compensation Act, the Board of Directors felt that there was no fun- 
damental dispute between the Board of Directors and the Tribunal. Without 
foreclosing its right to develop criteria which might lead to a different deter- 
mination with respect to retroactivity on other policy matters, the Board of 
Directors decided to accept the Tribunal’s start date. The Board of Directors 
indicated that it was influenced by the length of time the entire process had 
taken and the relatively small difference between the two dates. Accordingly, 
the Review Decision concluded that there was no need to instruct the Tribunal 
to reconsider Decision Nos. 915 or 915A. 
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Only one issue that arose in the review process leading up to the Review Decision 
remained outstanding at the end of the reporting period. A number of Tribunal 
decisions included in the review had awarded temporary benefits for chronic 
pain prior to March 27, 1986. Counsel to the Board of Directors had previously 
indicated to the parties involved in those cases that they would have an oppor- 
tunity to make submissions in each of those cases on how the Board should 
exercise its section 86n discretion to direct the Tribunal to reconsider. Submis- 
sions were obtained and the Board of Directors’ determination on that issue 
in these cases was still pending at the close of the reporting period. 


The Board of Directors’ Review Decision also directed Board staff to review the 
appropriateness of the Board’s clinical rating schedule for chronic pain disorder, 
as well as the schedules for post-traumatic psychiatric disorders and fibromy- 
algia. A staff review was also directed on the length of time temporary benefits 
should be payable for chronic pain in light of the threshold test of “six months 
past normal healing time” in the chronic pain disorder policy. 


On October 5, 1990, the Board of Directors abolished the rating schedule for 
chronic pain and made the psychotraumatic disability rating schedule appli- 
cable to chronic pain and fibromyalgia as well as psychotraumatic disabilities. 
The schedule was renamed the “Psychotraumatic and Behavioural Disorders 
Rating Schedule”. At the same time, the Board of Directors reaffirmed that 
“six months beyond the usual healing time” should be viewed as the usual time 
for rating workers with chronic pain and fibromyalgia, but that decision-makers 
must look to general principles for determining maximum medical rehabilita- 
tion to ensure that individual differences are considered. 


Turning to the Tribunal’s treatment of chronic pain, a number of panels assessed 
pensions in chronic pain and fibromyalgia cases. As noted in Decision No. 
106/89 (1990), 16 W.C.A.T.R. 59, panels still face the difficult task of distin- 
guishing between psychogenic pain (chronic pain and mixed pain), and 
psychotraumatic pain in cases where benefits are claimed before March 1986. 
However, over time, there should be less need to make these difficult distinc- 
tions. 


The adoption ofa chronic-pain policy by the Board does not mean thatall workers 
receiving pensions, and suffering from chronic pain, will necessarily receive in- 
creased benefits. Some older Board decisions may already have compensated 
chronic pain to some extent, given the difficulty in distinguishing organic and 
non-organic pain. Thus, where a panel was satisfied that the existing pension 
award in fact adequately compensated for the organic andnon-organic disabil- 
ity, no further pension for chronic pain was awarded. See Decision No. 519/89 
(1990), 13 W.C.A.T.R. 208. However, where a panel determined that the 
worker’s condition, while predominantly organic, was not adequately compen- 
sated by an organic pension, it directed the Board to re-assess the worker to 
compensate for the chronic pain and related drug dependency. See Decision 


No. 671/901 (1990), 16 W.C.A.T.R. 284. 
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The Tribunal has also addressed some complexities which have arisen from the 
evolution of the system's understanding of chronic pain and fibromyalgia. For 
example, the Board’s decision to use the psychotraumatic rating schedule to 
assess benefits for fibromyalgia pre-July 3, 1987, does not mean that there must 
be evidence of psychotraumatic disability, rather than fibromyalgia, for enti- 
tlement. See Decision No. 337/90 (August 9, 1990). Some confusion has also 
arisen from the requirement of a “marked life disruption” in chronic pain cases. 
Pensions for chronic pain, like all other pensions granted under the pre-1989 
Act, are intended to compensate for impairment of earning capacity. Marked 
life disruption in non-work areas must be considered as part of the evidence 
of impairment because of the difficulties in assessing such a subjective con- 
dition, but the pre-1989 Act does not compensate marked life disruption as 
such. See Decision No. 865/89 (May 11, 1990). 


Pension Assessments 


During this reporting period, the Tribunal continued to gain experience in as- 
sessing pensions, including experience in cases where no Board guidelines exist. 
In such cases, the Tribunal must determine what other material will be helpful 
in understanding and rating the condition. Decision No. 135/90 (1990), 14 
W.C.A.T.R. 266, looked at the American Medical Association (AMA) Guide- 
lines on vascular disease and the Board’s guidelines on hand amputations in 
assessing a pension for a severe case of white finger disease. Similarly, in a case 
involving an extraordinarily severe tinnitus disability, the Panel determined that 
the rating schedule for tinnitus did not compensate for all aspects of the worker's 
disability and turned to the psychotraumatic rating schedule for assistance. See 
Decision No. 876/88 (1990), 13 W.C.A.T.R. 89. And see Decision No. 807/8S8F 
(April 6, 1990), for a similar approach to eye injuries. 


The Tribunal has also considered whether particular rating schedules are consistent 
with the Act or with other rating schedules. Decision No. 453/89 (1990), 15 
W.C.A.T.R. 81, upheld the Board’s policy of compensating for eye injuries 
based on the level of vision after correction with glasses since there is typically 
no impairment of earning capacity in such cases. And see Decision No. 68/90 
(1990), 16 W.C.A.T.R. 211, which compared the Board’s rating schedules for 
knees and backs. 


The Board’s policy on enhancement factors, or multiple factors as they are some- 
times known, was also reviewed. Decision No. 831/88F(1990), 16 W.C.A.TR. 
26, found that this policy applied when a disability existed bilaterally in limbs. 
The Panel felt that there was a direct functional relationship between the foot 
and knee, and applied a multiple factor to the entire limb. Decision No. 565/89 
(1990), 16 W.C.A.T.R. 121, found thar, given the availability of the whole- 
person approach in the assessment of pensions, it was not necessary to consider 
a specific enhancement factor. 
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Worker versus Independent Operator 


An issue which has arisen frequently is whether a person is a “worker” under the 
Act oran independent operator. Tribunal decisions have looked to the common 
law in answering this question, and generally favoured the more recent “organ- 
izational test” over the older “control test”. The “organizational test” was felt 
to be more likely to determine the substance of the work relationship. In this 
reporting period, several decisions have stressed that all the evidence must be 
assessed in determining the substance of the working relationship. See Decision 
No. 478/90 (August 17, 1990) which generally applied the organizational test 
while noting that all evidence must be reviewed. Decision No. 729/901 (No- 
vember 5, 1990) adopted a hybrid test, incorporating elements of the “control” 
and “organizational test” with other considerations. Decision No. 729/901 pro- 
posed that the real question was whether the person was a sufficiently 
independent business entity that he or she ought to bear the costs and risks of 
compensation. More recently, Decision No. 921/89 (1990), 14 W.C.A. TR. 
207, commented on the evolution of the worker/independent operator test. 
It agreed that the entire work relationship should be examined and proposed 
a “business reality test” based on a list of 11 factors. 


Transfer of Costs Between Employers 


In cases involving negligence and more than one employer, the Act enables the 
Board to transfer all or part of the costs of an accident to a different class or 
group of employers where the Board is satisfied that the negligence ofa Schedule 
1 employer other than the injured worker’s employer has contributed to the 
injury. Early Tribunal decisions held that this section only applied where there 
was “clear evidence” of negligence. However, Decision Nos. 17/89 (1990), 16 
W.C.A.T.R. 46, and 688/89 (1990), 14 W.C.A.T.R. 156, held that the usual 
common law standard of negligence applies. A transfer of costs may be author- 
ized where negligence is proved on a balance of probabilities. Since a transfer 
of costs is discretionary, the Tribunal referred the amount of the transfer back 
to the Board for determination in light of the Tribunal’s findings on negligence 
and other policy concerns the Board might have. 


Experience Rating 


This reporting period saw three challenges to the Board's CAD-7 experience rating 
plan which is used to calculate employer assessments in certain industries. 
While the CAD-7 plan was upheld as generally consistent with the Act, Decision 
No. 86/89 (1990), 14 W.C.A.T.R. 63, held that the Tribunal had jurisdiction 
to hear all aspects of an assessment appeal, including the application of the 
CAD-7 formula to the facts of the case and whether the whole plan or details 
ofitconform to the Act. The Board’s decisions should be treated with deference 
since the Board is given a broad statutory discretion in developing assessment 
plans and has particular expertise in this complex area. The systemic perspective 
— to treat similarly situated employers similarly — is particularly important 
but does not prevent an individual employer from challenging aspects of the 


CAD-7 formula. 
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Decision No. 894/89(1990), 14 W.C.A.T-R. 194, and Decision No. 296/90(1990), 
14 W.C.A. TR. 346, took the same general approach, but noted two qualifi- 
cations. Decision No. 894/89 held that the Board is not entitled to completely 
fetter its discretion and apply the CAD-7 formula strictly, without regard to 
whether the formula produces an unfair or unreasonable result. Decision No. 
296/90 held that the Board’s discretion cannot deprive the Tribunal of its ju- 
risdiction to look at the business reality of the situation, such as whether a 
successor company is, in essence, a new company or not. 


Penalty Assessments 
The Tribunal has also considered whether different factors should be considered 


in revoking a penalty assessment. For example, should a penalty be removed 
where the employer isa charitable organization? Is it relevant that the employers 
in a group are not homogeneous, and most members of the group benefit from 
a lower accident rate because one employer handles more dangerous work? See 
Decision Nos. 39/90 (1990), 13 W.C.A.T.R. 333, and 443/90 (1990), 16 
W.C.A.TR. 253. 


Canadian Charter of Rights 


The Canadian Charter of Rights and Freedoms is part of the Constitution of Canada 
and protects the civil liberties of Canadians. Section 24(1) of the Charter pro- 
vides that anyone whose rights or freedoms have been violated, may apply to 
a court of competent jurisdiction” to obtain such remedy as the court considers 
just in the circumstances. Section 52(1) provides that the Constitution is the 
“supreme law” of Canada, and any law that is inconsistent with the Constitution 
is “to the extent of the inconsistency, of no force or effect”. 


Anumber of courts and administrative tribunals have considered the legal question 
of whether an administrative tribunal has jurisdiction to decide Charter chal- 
lenges to its governing legislation. If an administrative tribunal does have such 
jurisdiction, does it have the power to grant remedies under section 24(1) of 
the Charter, or is it limited to holding under section 52(1) that a particular 
statutory provision is of no force or effect in the circumstances of the particular 
case? 


Charter challenges have been made in only a few Tribunal cases. The most com- 
prehensive decision to date, Decision No. 534/901(1990), 17 W.C.A.T.R.187, 
was issued in this reporting period. It had the benefit of considering a recent 
Ontario Court of Appeal decision, Cuddy Chicks Ltd. v. Ontario (Labour Re- 
lations Board) (1989), 62 D.L.R. (4th) 125 (now on appeal to the Supreme 
Court of Canada). Decision No. 534/901 held that the Tribunal was nota “court 
of competent jurisdiction” and could not grant remedies under section 24 of 
the Charter. However, it also found that the Cuddy Chicks decision was binding 
on the Tribunal and gave the Tribunal jurisdiction to deal with challenges under 
section 52(1) of the Constitution. The Panel noted that Cuddy Chicks did not 
consider whether the Tribunal is obligated to hear Charter challenges raised by 
parties or whether the Tribunal may determine that it is more appropriate 
for the parties to bring a court action. Decision No. 534/901 asked the parties 
for submissions on whether the Tribunal had a discretion to decline to hear a 
Charter challenge and, if so, what criteria it should apply in exercising such a 
discretion. No submissions were received by the end of the reporting period. 
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Other 


Other interesting legal and medical issues which have come before the Tribunal 
include the retroactivity of benefits in industrial disease cases (Decision No. 
420/88 (1990), 14W.C.A.TR. 7), and the retroactivity of interest payments 
(Decision No. 467/89 (1990), 14 W.C.A-T.R. 117); the question of who is a 
“dependant” ofa deceased worker in cases involving separated spouses and other 
non-traditional family arrangements (Decision Nos. 560/90 (1990), 17 
W.C.A.T.R. 236, and 632/90 (1990), 16 W.C.A.T.R. 268), and the compen- 
sability of on-the-job heart attacks (Decision Nos. 240/89 (1990), 16 
W.C.A.T.R. 113, and 544/89 (September 4, 1990)). 


Another issue which has continued to receive attention is what types of payments 
should be treated as part of a worker's earnings basis for the purpose of calcu- 
lating benefits. See Decision Nos. 362/90 (1990), 15 W.C.A.T.R. 195, 75/90 
(May 14, 1990), 948/88 (1990), 16 W.C.A.T.R. 32, and 797/89 (1990), 14 
WGA ERS 75: 


JUDICIAL REVIEW ACTIVITY 


In 1990, three applications for judicial review were heard by the Divisional Court. 
The decisions subject to the applications were: 


1) Decision No. 462/88 dated November 23, 1988, heard February 7, 1990; 


2) Decision Nos. 695/88, 696/88 (1989), 10 W.C.A.T.R. 308, and 697/88, all 
dated March 9, 1989, Decision No. 850/87dated February 11, 1988, Decision 
No. 981/87 dated June 3, 1988, Decision No. 850/87R (1990), 14 
W.C.A.T.R. 1, and Decision No. 981/87R dated March 23, 1990, all seven 
of which were heard together on November 29, 1990; 


3) Decision No. 258/90 dated April 23, 1990, heard December 7, 1990. 


All three applications were dismissed. 


At the end of 1990 there were five applications for judicial review outstanding. 
These are applications for review of: 


Decision No. 799/87 dated September 3, 1987; 
Decision No. 298/88 (1988), 9 W.C.A.T.R. 281; 
Decision No. 656/88 dated December 9, 1988; 
Decision No. 917/88 dated August 11, 1989; and 
Decision No. 977/89 (1990), 13 W.C.A.TER. 298. 


A motion for leave to appeal has been filed with respect to the Divisional Court's 
dismissal of the application respecting the seven decisions heard on November 


2951900: 


There is also an earlier motion for leave to appeal from a decision of the Divisional 
Court which remains outstanding. This involves Decision No. 525 dated 
March 19, 1987. The application for judicial review was dismissed June 9, 
1988, and the motion for leave to appeal was filed June 30, 1988. No further 


action has been taken since that date. 
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THE TRIBUNAL REPORT 


THE APPEAL PROCESS 


The appeal process used by the Tribunal has been represented graphically as a flow 
chart on the facing page. 


VICE-CHAIRS, MEMBERS 
AND STAFF 


Lists of the Vice-Chairs and Members, senior staffand Medical Counsellors active dur- 
ing the reporting period, as well as a record of roster changes and résumés for newly 
appointed Vice-Chairs and Members can be found in Appendix A. 


TRIBUNAL COUNSEL OFFICE 


The Tribunal Counsel Office (TCO) consists of six groups, each reporting to the Gen- 
eral Counsel. 


Intake 


The Intake Department, in addition to handling all incoming appeal applications and 
the public’s questions about appeals and about the appeal process, has been primarily 
responsible for all the Tribunal’s “special section” cases. The special section cases 
include Section 77 access to information cases, Section 21 employer requests for 
medical examinations, and Section 15 cases on the right to maintain civil actions 
for damages. In 1990, the Tribunal also received its first appeal on the issue of Re- 
employment, under section 54b of the Act. 


The legal aspects of this work are carried out under the review of TCO lawyers. Special 
section cases constitute approximately 30 per cent of the Tribunal’s incoming cases 
and often involve complex legal questions. 


The Intake Department is headed by the Intake Manager. 


Case Description Writers 


Case Description Writers are responsible for preparing all cases for hearing according 
to a standardised model and within certain time’ limits. 


In 1990, TCO commenced the use of specialised case description writers for Section 
77 appeals, to ensure that these appeals are handled as expeditiously as possible. 


The Case Description group works under the supervision of a senior TCO lawyer. 
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Pre-hearing Legal Workers 


When the Case Description is complete, the case is scheduled and transferred either 
to a legal worker or, for the most complex appeals, to a lawyer. Approximately 90 
per cent of cases are handled by legal workers. These legal workers deal with matters 
that arise pre-hearing and may provide assistance to parties if there are questions 
respecting the preparation of the cases . 


In 1990, the pre-hearing legal worker group was expanded from the original group of 
four pre-hearing legal workers. It naw includes a Manager of the pre-hearing group, 
three senior legal workers and three pre-hearing legal workers. 


Lawyers 


Lawyers handle a small number of complex cases involving novel legal issues or issues 
which have been identified as involving a significant Tribunal interest. TCO lawyers 
report directly to the General Counsel. 


Lawyers may, with the permission of the hearing panel, attend hearings to cross-ques- 
tion witnesses or may provide the panel with evidence, usually in the form of expert 
evidence from one of the Tribunal’s medical assessors. The purpose of these func- 
tions is to ensure that there is an adequate record before the panel. Lawyers may 
also make submissions on matters of law either by way of written submissions or 
orally at the hearing, at the request of the hearing panel. However, TCO lawyers 
do not make submissions on issues of fact and all submissions are presented in as 
neutral a manner as possible. 


In 1990, the number of lawyers employed by TCO exclusive of General Counsel was 
reduced by three, from eight to five, in parallel with the increase in the number of 
legal workers in the pre-hearing group. This change reflects the fact that as the Tri- 
bunal matures there are fewer novel issues requiring input from the Tribunal’s own 


lawyers. 


Medical Liaison Office 


The Medical Liaison Office reviews all completed case descriptions, identifies whether 
further medical investigation is required, and, if it is, whether it can be obtained 
from the treating physicians or from one of the Tribunal’s section 86h assessors. 


The office is headed by the Manager, Medical Liaison Office. 


Medical Counsellors 

Counsellors still routinely participate in a pre-hearing review process to assess whether 
the medical record is complete and contains appropriate medical investigation and 
reporting. This process may result in the Tribunal Counsel Office advising the par- 
ties that the following additional medical investigation may be of assistance to the 
Panel: 


1) filling of gaps in medical reporting; 
2) clarification of findings, etc., from reporting physicians; 


3) medical discussion papers or general information specific to the medical 
condition in that appeal; 


4) independent medical information from one of the Tribunal’s section 86h 
assessors. 
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In addition to the above activities, Counsellors continue to monitor the sufficiency 
and quality of the Tribunal’s Medical Assessor roster. Appointments of some of the 
leading practitioners in several highly specialized areas of medicine were initiated 
thisyearon Counsellor recommendation to ensure that the Tribunal is aware of emerg- 
ing generic issues from a medical professional’s perspective. 


Counsellors participate in an internal review process which assesses the manner in 
which medical fact or theory is treated and recorded by lay adjudicators. Through 
an evaluation of released decisions, the Tribunal is able to evaluate its processes and 
practices as they relate to medical issues and medical evidence, and to evaluate its 
understanding of medical issues and evidence. 


Sadly, one of the Tribunal’s original Counsellors, Dr. Jack Soper Crawford (Ophthal- 
mology), passed away in June 1990. Dr. Crawford had participated in several 
in-house lectures on eye diseases and injuries, and was responsible for developing 
the high quality of Ophthalmology Assessors on the 86h roster. Dr. Crawford's re- 
placement beginning January 1991 is Dr. John Speakman. Dr. Speakman is 
Professor, Department of Ophthalmology at the University of Toronto, Staff Oph- 
thalmologist at Sunnybrook Medical Centre and Senior Staff Ophthalmologist at 
Toronto Hospital (Toronto General Division). 


Medical Assessors 

Of the Tribunal’s original 21 Assessors appointed to the 86h roster in June 1987, all 
agreed to re-appointment this year with the exception of one who left Canada and 
onewho retired. This brings the total number of Assessors, including those currently 
in the appointment process, to 163. 


With respect to diseases associated with the workplace, the Tribunal is very pleased to 
have on its roster two physicians who oversee occupational health centres at uni- 
versity-affiliated teaching hospitals — St. Michael’s Occupational and 
Environmental Health Unit (associated with the University of Toronto), and Mc- 
Master Medical Centre, Occupational Health Clinic (through McMaster 
University, in Hamilton). These centres broaden the Tribunals access to many spe- 
cialized professionals such as toxicologists, industrial hygienists, chemists, etc., who 
are highly experienced clinicians and academics. 


A similar multi-disciplinary team of practitioners is available to the Tribunal through 
the Irene Smythe Pain Clinic at the Toronto Hospital (Toronto General Division) 
and the Pain Investigation Unit at Toronto Western Hospital, two of Canada's lead- 
ing facilities for research into the understanding and treatment of pain. The directors 
at both of these centres are on our 86h roster. 


A selection of some of the more complex medical issues that were considered by the 
Tribunal this year is reported elsewhere in this report. Beginning this year, our library 
will have all substantial medical reports and literature reviews conducted by 86h 
Assessors. It is hoped that this information will-provide researchers with a wealth 
of medical information and examples ofhow this information is treated and recorded 
in Tribunal decisions. 


Post-hearing Legal Workers 


When the panel identifies that additional information is required after a hearing, a 
request is made to the post-hearing legal workers, who co-ordinate this continuing 
investigation. The post-hearing legal workers report directly to General Counsel 
through a group leader. 
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INFORMATION DEPARTMENT 


The Information Department has responsibility forthe Publications and Library func- 
tions of the Tribunal, offering information-related services to Tribunal staff, 
members and the general public. 


Publications 


The Decision Digest Service (DDS) was successfully introduced in 1990. It contains 
the summaries for all Tribunal decisions released since December 15, 1989. The 
summaries can be accessed either by subject matter (through the Keyword Index) 
or by section of the Act and its regulations (through the Annotated Statute). For 
1991, additions to the Cumulative Index binder, which forms part of the DDS, 
will result in the various keyword index and annotated statute segments of the DDS 
being extended to cover all of the decisions released since the Tribunal’s inception 
in 1985. The Keyword Guide will also be added to the Cumulative Index binder 
ib bs de 


This increased availability of the Keyword Index and the Keyword Guide has given 
us cause to place greater emphasis on the continuing review and refinement of the 
keyword terms to ensure consistency in the classification of Tribunal decisions. 


The headnotes of Tribunal decisions published in the WC.A. 7. Reporter now appear 
in French as well as in English. Arrangements have been made with the WCB that 
allow for the publication, in the Reporter, of reviews of Tribunal decisions under- 
taken by the WCB Board of Directors, pursuant to section 86n of the Workers’ 
Compensation Act. 


Publication of a Tribunal newsletter, WCAT In Focus, began in 1990. In addition to 
allowing the Tribunal to communicate more effectively with its various interest 
groups, the newsletter’s wide circulation has led to a greatly increased readership for 
other Tribunal publications such as the Compensation Appeals Forum, the Annual 
Keport and Researching Workers Compensation Appeals Tribunal Decisions. 


The brochure, A Straightforward Guide to the Workers’ Compensation Appeals Tribunal, 
has proven to be very popular, with some 10,000 copies in print. The wider circu- 
lation of this brochure has been facilitated by distribution arrangements with CLEO 
(Community Legal Education Ontario) and the Workers’ Compensation Board. 


The Information Department proposes to make staffavailable to hold training sessions 
on how to research Tribunal decisions, using Tribunal publications. Such sessions 
could be held throughout the province as demand and numbers warrant. 


Library Highlights 


Book Catalogue 

Access to the book collection was improved through the following initiatives: the gov- 
ernment publications collection was reclassified and integrated with the main 
collection; both the subject cataloguing and classification policies were reviewed and 


necessary revisions made; records from all documents were updated to conform with 
the new standards. 
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Acquisitions 

During the year, 330 books and government documents were added to the collection, 
1,694 records were added to the library file database, 274 records were added to a 
caselaw database. 


Periodicals 


The library's records of periodical acquisitions were transferred from a card system to 
a computer database. 


Periodicals being received in the Systems Department were integrated into the library 
collection and extra shelving added to accommodate them. 


Interlibrary loan (ILL) 


Nine hundred and six items were obtained using ILL. 


Caselaw 
The library's collection of Tribunal decisions was rehoused in permanent and distinctive 
binders with an improved tab system for locating individual decisions. 


The collection of court decisions dealing with workers’ compensation and adminis- 
trative law was also transferred into permanent binders and the caselaw database is 
being updated to provide exact location information. 


SYSTEMS DEPARTMENT 


Changes in senior management structure at the Tribunal during 1990 affected the Sys- 
tems Department through the creation of the position of Chief Information Officer. 
The Systems Manager now reports to the CIO. The Chief Information Officer is 
responsible for the overall direction and strategic planning of the Tribunal’s infor- 
mation technology resources. 


As of the end of 1990, the Systems Department was in the final stages of completing 
a plan for the Tribunal’s future use of information technology, a business case in 
support of a 1991 upgrade in the Tribunal’s hardware resources and a plan for the 
1991 installation of a case tracking system. 


Overall, the Tribunal is making efficient use of its current technology and planning 
for the future in ways that will make use of the current investment in systems. 


FRENCH LANGUAGE SERVICES 


The Tribunal has completed the integration of French language services throughout 
most of its operation, with the exception of some reference materials. On staff in 
Reception, Intake and TCO are qualified persons who are able to answer French 
inquiriesand handle French-speaking appellant's files among their regular functions. 
All hearing documentation, including application forms, general information and 
practice directions, is available in French and summaries of cases are translated into 
French for French language hearings. The Tribunal employs a full-time translator. 
French-speaking Panels are available for hearings which are conducted in French at 
the request of the appellant in accordance with the provisions of the French Language 


Services Act. 
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YEAR END STATISTICAL SUMMARY 


Introduction 


There are five sections in this statistical summary. The first is a brief overview detailing 
the Tribunal’s history in terms of files received, files closed, and the inventory of 
files yet to be completed as at December 31, 1990. The second section provides a 
more detailed view of the cases received and cases closed. The third section focuses 
on the Tribunal’s hearings and decision production for the year, examining both 
cases and total numbers of hearings and decisions. (This is an important distinction, 
since for any given case there may be one hearing or more, and for each hearing, 
there may be one decision or more.) It begins with an accounting of the hearings 
that were conducted, then of the cases closed at the pre- and post-hearing stages. 
There is then a further accounting of the decisions released. Finally, this section 
examines the time taken to resolve appeals, particularly in light of the Tribunal’s 
four-month “turnaround” objective. The fourth section outlines the types of rep- 
resentatives appearing for parties at hearings, and the fifth section presents an 
accounting of the year-end case inventory. 


Overview 


The Tribunal was established in October of 1985 and by December 31 of that same 
year, 1,057 files had been received. Ten of these files were completed by year end 
and the remaining files were carried over into the next year of operation. In 1986, 
an additional 2,089 files were received. During this first full year of operation, 646 
files were completed. The number of files in inventory (unresolved cases) had there- 
fore reached approximately 2,500 by December 31, 1986. 


In 1987, the Tribunal began to eliminate some of this cumulative inventory. The Tri- 
bunal closed 18 files more than it opened (1,765 files were received and 1,783 were 
closed). In 1988, 1,559 were received and 2,022 were closed. The cumulative in- 
ventory was thus reduced by 463 in 1988. In 1989, there were again more files 
completed (2,016) than received (1,616) and the inventory was reduced by another 
400 cases. In 1990, the number of files completed (1,578) was also larger than the 
number of files received (1,516) and the cumulative inventory was reduced again 
(by a total of 62 cases). (See Figure 2) 


The average “open age” of all cases received in 1990 (time elapsed since intake work 
was completed, excluding cases subject to the WCB chronic pain review process) 
was 177 days. This was slightly higher than for the average open age of cases that 
were received in 1989 and were in the 1989 year end inventory (139 days). 


Incoming Cases and Cases Closed 


Incoming Cases 

The pattern of incoming cases for 1990 was very similar to the pattern displayed in 
the previous two years. In general terms, appeals relating to entitlement to workers’ 
compensation benefits (entitlementand “other” appeal types) accounted for the ma- 
jority of cases (56 per cent), cases relating to specific sections of the Workers’ 
Compensation Act accounted for 33 per cent and “post-decision” issue cases (re- 
quests for reconsideration of earlier decisions, Ombudsman inquiries and judicial 
reviews) accounted for the remaining 11 per cent. (See Figure 3) 
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FIGURE 2 
INCOMING FILES AND FILES COMPLETED 


1985 1986 1987 1988 1989 1990 
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FIGURE 3 
INCOMNG CASELOAD BY TYPE 


@ Entitlement 
Special Section 
Post-decision Issue 


Post-decision issues include reconsideration applications, 
Ombudsman’s inquiries and judicial review cases. 
Entitlement includes other related issues and no-jurisdiction cases. 
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FIGURE 4 
ANNUAL BREAKDOWN OF INCOMING CASES 


1987 1988 1989 1990 Total (All Years*) 

Type Number (%) Number (%) Number (%) Number (%) Number (%) 
Section 860 THiSips a eene) ioeo.0) 46 28 42 28 642 6.7 
Section 15 101 Sa 89 5.7 89 «5.5 20 79 542 5.6 
Section 21 TOO AS 82°53 66 4.1 5) 34 350 13:5 
Section 77 298 16.9 258 16.5 295 18.3 203 18.7 ot Ola ter6 
Section 77 (Objection) 14 «6008 10 0.6 10 0.6 & 05 66 0.7 
Special Section 607 34.4 517 33.2 506 31.3 504 33.2 2,899 30.2 
Pension UE Whee 44 28 40 25 a he 568 5.9 
Commutation 244 «14 38 2.4 Go 22 16. 4A ves Ae? 
Employer Assessment Ww 1.0 So) ul 26. 16 26. 17 1 eo) 
Entitlement 833 47.2 707 45.3 686 42.5 752 49.6 | 4,757 49.5 
Entitlement & Other 993 56.3 822 52.7 787 48.7 814 53.7 5,584 58.2 
Judicial Review 6 0.3 4 0.3 22 ei 10 OF PO 
Ombudsman’s Request 60 3.4 84 5.4 108° 6.7 82 5.4 345° 73.6 
Reconsideration 50 28 75 48 1025 46,3 16. So 330 3.4 
Clarification 1 0.1 Oa Oe, 0 00 4 0.0 
Post-decision 117s 6.6 165 10.6 7 BP 110 412 704. 7.3 
No-jurisdiction 48 27 55) aod 110 68 20. 618 415 43 
TOTAL INCOMING 1,765 1,559 1,616 1,516 9,602 

* Note: The Total (All Years) represents all cases, including those received prior to January 1, 1987. 


As one might expect, the number of post-decision cases had been gradually increasing 
in number, to the point where, in 1989, they represented 13 per cent ofall incoming 
cases. (The workers’ compensation legislation permits applications to reconsider 
or review decisions, therefore it follows that these kinds of requests would increase 
as the number of decisions increased.) This year’s number of post-decision cases 
(170) represented a slightly reduced proportion ofall cases received in 1990 (11 per 
cent). It is also interesting to note that in 1990, the proportion of entitlement ap- 
peals, actually increased by 5 per cent over the previous year’s level, thereby reversing 
another trend. In 1985, entitlement appeals represented 82 per cent of all cases 
however, by 1989, entitlement appeals had decreased steadily to 49 per cent of in- 
coming cases. In 1990, however, entitlement appeals had increased again to 54 per 
cent. 


At is interesting as well to note that in 1990 the Tribunal experienced the lowest per- 
centage of no-jurisdiction cases (less than 2 per cent of all incoming appeals). In 
1989, this case type had represented nearly 7 per cent ofall incoming cases. However, 
this recent reduction mainly reflects the renewed efforts of the Tribunal’s Intake De- 
partment to provide potential appellants with more, and earlier, information about 
the appeal process, the nature of the Tribunal and the Tribunal’s jurisdiction. 

(See Figure 4) 
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FIGURE 5 
ANNUAL BREAKDOWN OF CASES CLOSED 


1987 1988 1989 1990 Total (All Years*) 

Type Number (%) Number (%) Number (%) Number (%) Number (%) 
Section 860 podem ove 124 © 6.3 1200 26.0 O34 595 7.4 
Section 15 1448.1 99 4.9 79 «3.9 118 27} 466 5.8 
Section 21 88 864.9 87 43 i326 45. 29 S22 © 4.0 
Section 77 348 19.5 288 14.2 230ieat 4 296 18.8 1,203 14.9 
Section 77(Objection) 24 1.3 iis) pak Obyh ie 0k 7 04 Oo ee Ou 
Special Section 839 47.1 616 30.5 509 25.2 520 33.0 2,640 32.8 
Pension fon ais 91 4.5 123 6.1 100 62 340 4.2 
Commutation Te Ai4, 260) 13 46 2.3 a 18 NOSa= sis 
Employer Assessment. 18 1.0 20 leo 2a ee 28 18 104. 1.3 
Entitlement Vif 43.6 1,097 54.3 1,015 50:3 685 43.4 3,904 48.5 
Entitlement & Other 821 46.0 1,240 61.3 1,208 59.9 — B42 53.4 4,456 55.3 
Judicial Review 3 0.2 Zao S02 3.02 le = 10 
Ombudsman’s Request ile 1.0 Do 2.0 82. 4.1 101 64 254 3.2 
Reconsideration 39 Ze 52 2.6 104. 5.2 78 49 ZIG 0 
Clarification 0 0.0 See OP Fr0:0 1 0 4 0.0 
Post-decision 59.3.3 110 5.4 19129:5 183 11.6. 549 6.8 
No-jurisdiction 64 = 3.6 56 28 108 54 oe 8. 410 5.1 
TOTAL CLOSED 1,783 2,022 2,016 _ 1,578 8,055 


*Note: The Total (All Years) represents all cases, including those received prior to January 1, 1987. 


Cases Closed 

When the disposition of cases is examined by appeal type some interesting observations 
may be noted. The proportions of cases closed in 1990 in the special section and 
entitlement groups were representative of their overall proportions for all years com- 
bined. Special section cases represented 33 per cent of all cases closed in 1990 
compared with an overall average of 32.8 per cent. Entitlement appeal types rep- 
resented 53 per cent in 1990 compared with 55 per cent for all years combined. 
By contrast, the proportions of cases closed in 1990 in the post-decision and no- 
jurisdiction appeal categories were not representative of their overall proportions 
for all years combined. Post-decision issue cases represented nearly 12 per cent of 
all cases closed in 1990 compared with 7 per cent of all years combined. It is clear 
from the data that post-decision cases have been gradually increasing in proportional 
terms over the years. Interestingly, for no-jurisdiction cases, the trend has been in 
the opposite direction. No-jurisdiction cases represented approximately 2 per cent 
of cases closed in 1990 compared with an overall average of 5 per cent. 


(See Figure 5) 
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FIGURE 6 
CASES HEARD AT THE TRIBUNAL 
NEW CASES: Oral Hearings 867 
Written Submissions 160 
Motions Days 58 
1,085 
POST-DECISION CASES: Oral Hearings 12 
Written Submissions 3 
Panel Reviews 63 
78 
TOTAL HEARINGS CONDUCTED: 1,163 


1990 Production Measures 


Hearings | 

In 1990, 1,085 new cases went to hearing(s). For most cases, oral hearings were con- 
ducted (867, or 80 per cent). Written submissions replaced oral hearings in 160 
cases (15 per cent), and “Motions Days” (58, or 5 per cent) accounted for the re- 
maining new case hearings. In addition, there were 78 post-decision cases heard. 
Twelve of these post-decision cases received oral hearings (15 per cent) and 3 (4 per 
cent) were dealt with by written submissions. The remaining 63 (81 per cent) did 
not have formal hearings, but were nonetheless deliberated upon by WCAT panels. 
There were, therefore, a total of 1,163 hearings in 1990. (See Figure 6) 


Cases Closed 


Closed without hearing 

Approximately one-third of the cases that were completed at the Tribunal in 1990 did 
not reach the hearing stage (565 of 1,578 completed cases, or 36 per cent). For 
new cases (456) these are largely accounted for by withdrawals (294, or 64 per cent). 


For post-decision cases (109), they are represented largely by Ombudsman cases (93) 
where the issue was not pursued (i.e., where the Ombudsman dismissed the com- 
plaint). In three cases, the complaint was made before the courts in the form of an 
application for judicial review (all three were dismissed), and the remaining post- 
decision issue cases were either withdrawn (11) or closed due to inactivity (two). 


(See Figure 7) 


Closed after a hearing but without a decision 


In 1990, there were 28 cases closed after hearings without formal decisions released 
(2 per cent of cases closed). Most of these (26) were for post-decision cases (recon- 
siderations), of which nearly all (22) were denied. These are the cases where the 
panels concluded ona paper review that the reconsideration request was clearly with- 
out merit and so advised the Tribunal Chair. Formal decisions were not issued. The 
remaining (four) post-decision cases in this category were withdrawn. For new cases, 
both cases were withdrawn during the hearing process. 


These cases were resolved by letters or memoranda rather than by formal decision. 
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FIGURE 7 FIGURE 8 
CASES CLOSED WITHOUT A HEARING CASES CLOSED BY DECISION 
Number % Number % 
NEW APPEALS NEW APPEALS 
Settled 45 9.87 Completed 931 99.36 
No-jurisdiction 38 8.33 No-jurisdiction 1 0.14 
Withdrawn 294 64.47 Withdrawn 5 0.53 
Inactive 79 17:82 Inactive 0 0.00 
Total 456 100.00 Total 937 100.00 
POST-DECISION POST-DECISION 
Completed 96 88.07 Completed 48 100.00 
Withdrawn 14 10.09 Withdrawn 0 0.00 
Inactive 2 1.83 Inactive 0 0.00 
Total 109 100.00 Total 48 100.00 
TOTAL 565 TOTAL 985 
Note: Some cases required both interim 
and final decisions. The total number of 
decisions issued (1,081) therefore exceeds 
the number of cases closed by a decision. 


Closed by decision 


Most of the cases closed at the Tribunal in 1990 were closed by decision (985, or 62 
per cent). For new appeals, 931 were closed by decision, five were withdrawn with 
a formal decision also released, and one was no-jurisdiction with a decision released. 
For post-decision cases, 48 were closed by decision. (See Figure 8) 


Decisions Released 

It is important to recognize that a case may involve more than one decision. For some 
cases, a decision must be rendered on an “interim” issue before a main issue can be 
resolved. This applies to both new appeals and reconsideration requests. However, 
with respect to reconsideration cases, the interim and final decisions are not ac- 
counted for separately in this report. 


In 1990, for new cases, 68 interim decisions and 963 final decisions were released. In 
addition, there were 50 reconsideration rulings. This resulted in a total of 1,081 
decisions released. 
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Average Case Completion Times 

In 1989, the Tribunal established a average four-month completion time objective for 
appeals. Despite a shortage of adjudicators anda number of vacancies in the Tribunal 
Counsel Office (TCO), it is significant that over half of the appeals received and 
closed in 1990 were completed within this objective. Some of the work completed 
by the Tribunal in 1990 consisted of cases that had been received in previous years. 
This means that the Tribunal reduced some of its ageing backlog, however, it makes 
it difficult to evaluate the Tribunal’s performance relative to the four-month turn- 
around objective. If one considered average completion times only for cases both 
received and completed in 1990, then the result would underestimate the average 
turnaround time. (The result would be biased by ignoring the more difficult and 
as yet unresolved cases.) If, on the other hand, one considered all cases closed in 
1990, regardless of when they were opened, one would overestimate the turnaround 
time. (The result would include cases closed that had been in the ageing backlog 
of cases and were thus never subject to the four-month objective.) 


Perhaps the best way to evaluate the Tribunal’s performance in relation to the four- 
month turnaround objective is to examine the average times taken in 1990 for cases 
that entered and exited the various “stages” in the appeal process in 1990 (regardless 
of when they were started at the Tribunal). The sum of the average “stage” com- 
pletion times therefore forms the most accurate estimate of the overall turnaround 
time. The results of the analysis according to the parameters suggested above are 
briefly as follows. 


From the time an appeal arrives at the Tribunal (after all relevant documentation from 
WCB and from the appellant are in place), cases spent, on average, 25 days (the 
references to days is to calendar days) before they were assigned to a case description 
writer. The file then spent 48 days on average in the TCO where the pre-hearing 
preparation of the case occurs. It then required 43 days on average, for a scheduling 
date to be achieved. This reflects the time required to determine a date acceptable 
to the parties. Cases that went through the hearing process then required approxi- 
mately 63 days before the final hearing took place. For some cases, there were 
additional hearings required. On average, a decision was completed 60 days after 
the last hearing had taken place. This time included decision writing as well as the 
time required for further post-hearing work after the hearing was completed. 


For appeals that required this full administrative and adjudicative process, therefore, 
the average total time required in 1990 was approximately 239 days (just under eight 
months). This average clearly exceeds the four-month objective, however, it is in- 
structive to note the length of time cases usually spend in “on hold” stages where 
the time is largely outside of the control of the Tribunal. For example, the average 
time between the scheduling of the hearing date and the hearing date is over two 
months, and is largely influenced by the inherent difficulties of arriving at a hearing 
date mutually acceptable to all parties. Furthermore, the decision processing stages 
often involvea need to consult with individuals in the medical community regarding 
new medical questions that arose at the hearing. The post-hearing process may in- 
volve a need to contact parties, obtain consents, receive advice from medical 
practitioners, and receive submissions from affected parties. (See Figure 9) 
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FIGURE 9 
AVERAGE “STAGE” COMPLETION TIMES 
APPEAL PROCESSING STAGE AVERAGE DAYS 
1. Preparation for TCO 25 
2. Pre-hearing Work 48 
3. Scheduling Activity 43 
4. Awaiting Hearings 63 
5. Decision Processing 60 


Representation at Hearings 


In approximately 40 per cent of cases heard in 1990, the employers were unrepresented. 
When they were represented, however, this was most often by a lawyer (20 per cent 
of the time), company personnel (13 per cent) or a consultant (6 per cent). The 
Office of the Employer Adviser was named specifically in 5 percent of cases. “Other” 
and “unknown” types accounted for 7 per cent and 9 per cent of the employer repre- 
sentatives, respectively. 


The Office of the Worker Adviser was the single most common type of worker rep- 
resentative, accounting for 28 per cent of hearings. The worker was unrepresented 
at the hearing only 20 per cent of the time. Lawyers or legal aid accounted for the 
representation at 20 per cent of the hearings, union officials at 14 per cent, con- 
sultants at 4 per cent and Members of Provincial Parliament at 2 per cent. “Other” 
and “unknown” representation accounted for 8 per cent and 5 per cent of hearings, 
respectively. (See Figure 10) 


FIGURE 10 
TRIBUNAL HEARINGS REPRESENTATION PROFILE 
EMPLOYER % WORKER % 
No Representation 40.0 Office of Worker Adviser 28.2 
Lawyer 20.0 Lawyer or legal aid/asst. 20.4 
Company Personnel 1331 No Representation 19.6 
Unknown 8.6 Union oak 
Other ee Other 7.6 
Consultant 5.9 Unknown 5.4 
Office of Employer Adviser 5.2 Consultant ou 
Member of Provincial Parliament ES 
Total 100.0 Total 100.0 
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FIGURE 11 
STATUS OF OPEN CASES 


A) INACTIVE CASES 
Cases at WCB: 
Cases at WCAT: 
Intake: Awaiting case information 
Pre-hearing: Awaiting hearing date 
Post-hearing: Awaiting resolution 
of interim matter 
B) ACTIVE CASES 
Cases at WCAT: 
Pre-hearing assignment 
Case description writing 
Pre-scheduling 
Scheduling 
Post-hearing 
Decision writing in progress 
File closing 
C) POST-DECISION ISSUES 
Ombudsman review cases 
Requests for reconsideration 
Judicial review 


TOTAL as at December 31, 1990 


Cases in Inventory 


As of December 31, 1990, the Tribunal had received 9,602 cases and had closed 8,055. 
This left 1,547 in the total case inventory. 


It is important to note that at the end of 1990 only 850 (55 per cent) of the total cases 
in inventory could be considered “active”. An additional 541 cases (35 per cent) 
were “inactive”, either in temporary “on hold” stages within the Tribunal (94 at the 
intake stage, 209 scheduled and awaiting their hearing, and 58 awaiting a Tribunal 
decision on an interim matter) or in an indefinite “on hold” stage at the WCB pend- 
ing their review for the chronic pain issue (180). The remaining 156 cases in 
inventory related to post-decision issue requests, where the Tribunal was being asked 
to reconsider earlier rulings (53 cases), or where there was an Ombudsman’s inves- 
tigation (91) or judicial review application (12) underway. 


Of the 850 “active” cases, 405 (48 per cent) had not yet reached the hearing stage. Of 
these, 101 had notyet been assigned to lawyers or pre-hearing legal workers in TCO, 
117 were active in TCO with a case description being prepared. Sixty-three had 
not yet been sent to scheduling, and 124 were in the process of being scheduled. 


The remaining 445 (52 per cent) had moved beyond the hearing stage. Most of these, 
(412) were either at post-hearing work, having a decision prepared, or were recessed 
oradjourned. The remaining cases (33) had decisions written and released and were 


undergoing final file closing procedures. (See Figure 11) 
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FINANCIAL MATTERS 


As we present this Annual Report, the Statement of Expenditure for the year ended 
December 31, 1990, which follows, has not yet been subject to audit. A Variance 
Statement also is included. 


In 1990, the accounting firm of Deloitte & Touche completed a financial audit on 
the Tribunal’s financial statements for the periods ending March 31, 1988, Decem- 
ber 31, 1988, and December 31, 1989. The audit reports are included as Appendix 
B, C, and D, respectively. 


FIGURE 12 
STATEMENT OF EXPENDITURE — As at December 31, 1990 
As at December 31, 1990 (in $000’s) 
1990 1990 
BUDGET ACTUAL 
Salaries and Wages 
1310 Salaries & Wages - Regular 5,406.0 5,012.4 
1320 Salaries & Wages - Overtime 65.0 12.4 
1325 Salaries & Wages - Contract 108.0 Chin 
1510 Temporary Help - Go Temp. 12.0 S5 
1520 Temporary Help - Outside Agencies 88.0 100.8 
Total Salaries and Wages 5,679.0 5,400.5 
Employee Benefits 

2110 Canada Pension Plan 65.9 
2130 Unemployment Insurance i le 
2220 Public Service Pension Fund 229.6 
2260 Unfunded Liab. - PSPF 115.6 
2310 Ontario Health Tax 110.0 
2320 Suppl. Health & Hospital Plan iil 
2330 Long-term Income Protection Com 
2340 Group Life Insurance 8.6 
2350 Dental Plan Sls) 
2410 Workers’ Compensation 0.0 
2520 Maternity Supp. Benefit All. 29.2 
2990 Benefits Transfer “1.1 
Total Employee Benefits 545.0 760.6 


(Continues) 
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STATEMENT OF EXPENDITURE (CONTINUED) 


As at December 31, 1990 (in $000’s) 


BUDGET ACTUAL 
Transportation & Communication 
3110 Courier/Other Delivery Charges 38.0 36.6 
3111 Long Distance Charges 16.0 14.9 
3112 Bell Tel. - Service, Equipment 27.0 28.6 
3113 On-Line Communications 55.0 64.6 
3210 Postage 33.0 18.2 
3610 Travel - Accommodation & Food 58.2 
3620 Travel - Air 143.0 51.0 
3630 Travel - Rail 2.8 
3640 Travel - Road 2h 
3660 Travel - Conferences, Seminars 25.0 20.3 
3680 Travel - Attendance (Hearings) 53.0 52.4 
3690 Travel - Professional/Public Outreach 6.0 0.3 
3720 Travel - Other 3.0 Ol 
3721 Travel - PT Vice-Chair & Reps. 42.0 45.0 
Total Transportation & Communication 441.0 423.6 
Services 
4124 External Education & Training 5.0 0.0 
4130 Advertising - Employment 10.0 15.1 
| 4210 Rentals - Computer Equipment 152.0 15.4 
4220 Rentals - Office Equipment 0.0 1.0 
4230 Rentals - Office Furniture 1.0 0.0 
4240 Rentals - Photocopying 132.0 98.1 
4260 Rentals - Office Space 960.0 953.0 
4261 Rentals - Other 1.0 0.0 
4270 Rentals - Hearing Rooms 28.0 28.5 
| 4310 Data Processing Service 0.0 0.0 
4320 Insurance 0.0 0.0 
4340 Receptions - Hospitality 30.0 33.9 
4341 Receptions - Rentals 1.0 0.2 
4350 Witness Fees 28.0 17.4 
4351 Process Services - Subpoenas 8.0 2.9 
4360 Per Diem Allowances - PT VC & Reps. 510.0 550.1 
4410 Consultants - Mgt. Services 50.0 60.8 
4420 Consultant - System Development 40.0 21.6 
4430 Court Reporting Services 129.0 97.4 
4431 Consultants - Legal Services 40.0 1537 
4435 Transcription 176.0 146.8 
4440 Med. Fee - Per Diem/Retainer/Rep. 187.0 123.9 
4460 Research Services 0.0 0.0 
4470 Print - Dec./Newltrs/Pamphlets 135.0 85.6 
4520 Repair/Main. - Furnit./Off. Equip. 110.0 148.1 
4710 Other - incl. Membership Fees 60.0 37.9 
4711 Translation & Interpret. Ser. 61.0 35.3 
4712 Staff Development - Course Fees 42.0 40.8 
4713 French Translation Services 10.0 12.6 
4714 Other French Costs 0.0 0.0 


2,906.0 


Total Services 
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As at December 31, 1990 (in $000’s) 


Supplies & Equipment 
5090 Projectors, Cameras, Screens 
5110 Computer Equip. incl. Software 
5120 Office Furniture & Equipment 
5130 Office Machines 
5710 Office Supplies 
5720 Books, Publications, Reports 


Total Supplies & Equipment 
TOTAL OPERATING EXPENDITURES 
Capital Expenditures 


TOTAL EXPENDITURES 


FIGURE 13 


1990 
BUDGET 


1990 
ACTUAL 


VARIANCE REPORT — 1990 


As at December 31, 1990 (in $000’s) 


Salaries & Wages 

Employee Benefits 
Transportation & Communication 
Services 

Supplies & Equipment 


Total Operating Expenditures 
Capital Expenditures 


Total Expenditures 


1990 
Budget 


5,679.0 
545.0 
441.0 

2,906.0 
272.0 

9,843.0 

70.0 


9,913.0 


1990 
Actual 


5,400.5 
760.6 
423.6 

2,942.9 
268.7 


9,396.3 
53.2 


9,449.5 


463.5 


Variance 


Page 35 


eT ed see oo wore Gm |= 
; a “72. 


7 2% ne 7 


ese > 6. => ~~ 


2 
a bl Pty : 


Annual Report 1990 


APPENDIX A 


VICE-CHAIRS AND MEMBERS 
ACTIVE IN 1990 


Date of First Appointment 
Full-time 


Chair 
Ellis, S. Ronald October 1, 1985 


Alternate Chair 


Bradbury, Laura June 1, 1988 
Vice-Chairs 
Bigras, Jean Guy May 14, 1986 
Bradbury, Laura October 1, 1985 
Carlan, Nicolette October 1, 1985 
Kenny, Lila Maureen July 29, 1987 
McIntosh-Janis, Faye May 14, 1986 
Moore, John P. July 16, 1986 
Onen, Zeynep October 1, 1988 
Sandomirsky, Janice R. July 3, 1990 
Signoroni, Antonio October 1, 1985 
Starkman, David K.L. August 1, 1988 
Strachan, Ian October 1, 1985 


Members Representative of Workers 


Cook, Brian October 1, 1985 
Cook, Mary November 1, 1990 
Fox, Sam October 1, 1985 
Heard, Lorne (on leave) October 1, 1985 
Lebert, Raymond J. June 1, 1988 
McCombie, Nick October 1, 1985 
Robillard, Maurice March 11, 1987 
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Apsey, Robert 
Barbeau, Pauline 


Chapman, Stanley 
Jago, W. Douglas 


Meslin, Martin 


Nipshagen, Gerry M. 


Preston, Kenneth 


Part-time 


Vice-Chairs 


Chapnik, Sandra 
Faubert, Marsha 
Hartman, Ruth 
Lax, Joan L. 
Marafioti, Victor 


Marcotte, William A. 


McGrath, Joy 
Pfeiffer, Byron E. 
Robeson, Virginia 
Sperdakos, Sophia 


Stewart, Susan L. 


Acheson, Michelle 
Beattie, David Bert 
Drennan, George 
Felice, Douglas H. 
Ferrari, Mary 
Fuhrman, Patti 
Higson, Roy 
Jackson, Faith 
Klym, Peter 


Rao, Fortunato 


Clarke, Kenneth 
Gabinet, Mark 
Howes, Gerald 
Jewell, Donna Marie 
Kowalishin, A. Teresa 
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Members Representative of Employers 


December 11, 1985 
January 15, 1990 
July 16, 1990 
October 1, 1985 
December 11, 1985 
October 1, 1988 
October 1, 1985 


March 11, 1987 
December 10, 1987 
December 11, 1985 
May 14, 1986 
March 11, 1987 
May 14, 1986 
December 10, 1987 
March 15, 1990 
March 15, 1990 
May 14, 1986 

May 14, 1986 


Members Representative of Workers 


December 11, 1985 
December 11, 1985 
December 11, 1985 
May 14, 1986 

May 14, 1986 

May 14, 1986 
December 11, 1985 
December 11, 1985 
May 14, 1986 
February 11, 1988 


Members Representative of Employers 


August 1, 1989 
December 17, 1987 
August 1, 1989 
December 11, 1985 
May 14, 1986 
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Ronson, John December 11, 1985 
Seguin, Jacques A. July 1, 1986 

Shuel, Robert August 1, 1989 
Sutherland, Sara December 17, 1987 


VICE-CHAIRS AND MEMBERS — 
RE-APPOINTMENTS 


In 1990, the following full- and part-time Vice-Chairs and Members were 
re-appointed to the Appeals Tribunal for the terms indicated below: 


Date of Re-Appointment Term (in years) 


Full-time 

Vice-Chairs 
Bigras, Jean Guy December 17, 1990 
Kenny, Lila Maureen July 29, 1990 


Members Representative of Workers 
Robillard, Maurice March 11, 1990 3 


Members Representative of Employers 


Jago, W. Douglas October 1, 1990 2) 
Preston, Kenneth October 1, 1990 

Part-time 

Vice-Chairs 
Chapnik, Sandra March 11, 1990 3 
Faubert, Marsha December 10, 1990 3 
Marafioti, Victor March 11, 1990 3 
McGrath, Joy December 10, 1990 5 


Members Representative of Employers 
Seguin, Jacques A. January 1, 1990 21/2 
Sutherland, Sara December 17, 1990 3 
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VICE-CHAIRS AND MEMBERS — 
EXPIRED APPOINTMENTS 
AND RESIGNATIONS 


The following is a list of Members who resigned or whose appointments expired 


during 1990. 
Acheson, Michelle, Member Representative of Workers (part-time) 
Carlan, Nicolette, Vice-Chair (full-time) 
Fox, Sam, Member Representative of Workers (full-time)! 
Friedmann, Karl, Vice-Chair (part-time) 
Gabinet, Mark, Member Representative of Employers (part-time) 
Lankin, Frances, Member Representative of Workers (part-time) 
Leitman, Marilyn, Vice-Chair (part-time) 
Sperdakos, Sophia, Vice-Chair (part-time) 


NEW APPOINTMENTS DURING 1990 


Pauline Barbeau 


(Full-time Employer Member) April 2, 1990 

Pauline Barbeau is a Registered Nurse and Occupational Health Nurse who, from 
1988-1990, was employed by the Sudbury General Hospital as its Occupa- 
tional Health Nurse for a staff of approximately 1,100 employees. Her 
responsibilities included the management of the hospital’s WCB claims. Prior 
to this position, Ms. Barbeau was the Nursing and Administrative Supervisor 
of Health Services for Laurentian University for 10 years. 


Stan Chapman 


(Full-time Employer Member) July 16, 1990 

Stan Chapman was the Manager of Health and Safety Programs with the Regional 
Municipality of Halton from 1989 to 1990. From 1972 to 1989, he worked 
for the Regional Municipality of Waterloo, latterly as the Municipality's Re- 
gional Safety Officer, in which position he was responsible for managing the 
Municipality’s workers’ compensation claims. Mr. Chapman has a direct 
knowledge of the workers’ compensation system at both the WCB and Appeals 
Tribunal levels. He was active with the WCB Municipal Users’ Group and his 
appointment marks the first appearance of a full-time person with Schedule 2 
experience within our ranks. 


1 Arecommendation for a three-year appointment as a part-time Member 
Representative of Workers is currently being reviewed by the Minister of Labour. 
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Mary Cook 


(Full-time Worker Member) November 14, 1990 

Mary Cook has worked in library services for 22 years and has been actively in- 
volved in the labour movement throughout that time. She was the full-time 
President for CUPE Local 1996 at the time of her appointment to the Appeals 
Tribunal. Her long-time involvement with the Union, provides her with ex- 
perience with the adjudicative process. 


Faith Jackson 


(Full-time Worker Member) November 14, 1990 

In addition to Faith Jackson’s participation as a part-time worker Member at the 
Appeals Tribunal since December 1985, she was a full-time business agent of 
SEIU Local 204 from 1985-1990 and she represented workers for a number 
of years in different forums and capacities. (Ms. Jackson is scheduled to take 
up her full-time appointment on January 14, 1991.) 


Byron P. Pfeiffer 


(Part-time Vice-Chair) March, 11, 1990 

Byron Pfeiffer is an Ottawa-based sole practitioner with a full-time practice con- 
sisting primarily of immigration, criminal and civil law. Mr. Pfeiffer, who 1s 
bilingual, has a background in administrative law, including workers’ compen- 
sation in a legal clinic setting, and provides us with a ready resource for our 
growing hearing load in the Ottawa area. 


Virginia Robeson 


(Part-time Vice-Chair) March 11, 1990 

Virginia Robeson, has worked in various administrative capacities with the On- 
tario Labour Relations Board between 1980 and 1988. Since 1988, she has 
been a part-time mediator/labour relations officer with the Public Service Ap- 
peal Boards, and she also served as a consultant with the Pension Commission 
of Ontario in 1989. 


Janice Sandomirsky 


(Full-time Vice-Chair) July 3, 1990 

Janice Sandomirsky has worked at the Tribunal since 1986, when she was hired 
as an Assistant Counsel to the Chair. In 1988, Janice joined the Tribunal Coun- 
sel Office as Senior Counsel, and was, for several months in 1989, the (Acting) 
General Counsel. Called to the bar in 1985, Janice had a year of practice in 
civil and family litigation with Goodman & Carr. Her background in workers’ 
compensation pre-dates her call to the bar and includes a year as a Claims Ad- 
judicator with the B.C. WCB and two years as a legal case worker with the 
Central Toronto Community Legal Clinic. 


Page 41 


Annual Report 1990 


Sarah Shartal 


(Full-time Worker Member) November 14, 1990 

Sarah Shartal, has been active in the labour movement since 1979, when she be- 
came a labour organizer in Israel. She was the Co-ordinator of the Benefits 
Department at the United Food & Commercial Workers, Local 175/633 at 
the time of her appointment. She has been actively involved in workers’ com- 
pensation advocacy since 1986 and has represented workers at both the WCB 
and WCAT levels. She has been one of the OFL representatives on the WCB's 
Bilateral Advisory Committee on the Bill 162 Regulations. (Ms. Shartal is 
scheduled to take up her full-time appointment on January 14, 1991.) 


Brief résumés for previously appointed full- and part-time Vice-Chairs and Mem- 
bers are contained in the Third Report and 1989 Annual Report. 


SENIOR STAFF 


The following isa list of the senior staff who were employed at the Appeals Tribunal 
during the reporting period. 

Counsel to the Tribunal Chair 
Carole Trethewey 

Tribunal General Counsel 
Eleanor Smith 

Chief Information Officer 
Linda Moskovits 

Chief Administration Officer 
Beverley Dalton 

Manager, Financial Administration 
Peter Taylor 


MEDICAL COUNSELLORS 
The following is a list of the Tribunal’s Medical Counsellors. 


Dr. Douglas P. Bryce Otolaryngology 

Dr. John S. Crawford! Ophthalmology 

Dr. W. R. Harris Orthopaedics (Acting) 
Dr. E H. Lowy Psychiatry 

Dr. Robert L. MacMillan Internal Medicine 

Dr. Thomas P. Morley Neurology | 

Dr. John S. Speakman Ophthalmology 

Dr. Neil Watters General Surgery 


Dr. Crawford passed away during the reporting period and his place on our roster 
was assumed by Dr. Speakman. 
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APPENDIX B 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
MARCH 31, 1988 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of Workers’ Compensation Appeals Tribunal 
as at March 31, 1988 and the statements of expenditures and Workers’ Com- 
pensation Board funding for the year then ended. These financial statements 
are the responsibility of the Tribunal’s management. Our responsibility is to 
express an opinion on these financial statements based on our audit. 


We conducted our audit in accordance with generally accepted auditing standards. 
Those standards require that we plan and perform an audit to obtain reasonable 
assurance whether the financial statements are free of material misstatement. 
An audit includes examining, on a test basis, evidence supporting the amounts 
and disclosures in the financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as 
well as evaluating the overall financial presentation. 


In our opinion, these financial statements present fairly, in all material respects, 
the financial position of the Tribunal as at March 31, 1988 and the results of 
its operations and Workers’ Compensation Board funding for the year then 
ended in accordance with the accounting policies described in Note 2 to the 
financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 
February 1, 1991 
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BALANCE SHEET 
As at March 31, 1988 


ASSETS 
Cash 
Receivable from 
Workers’ Compensation Board 
Accounts receivable 


LIABILITIES 
Accounts payable and 
accrued liabilities 
Operating advance from 
Workers’ Compensation Board 


Approved on Behalf of the Tribunal 
S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 
For the Year Ended March 31, 1988 


Salaries and wages 
Employee benefits 
Transportation 

& Communication 

Services 

Supplies & equipment 

Total operating expenditures 
Capital expenditures 

Total expenditures 


$ 311,000 


1,444,500 


8,800 


$1,764,300 


$ 364,300 


1,400,000 
$1,764,300 


$4,143,600 
339,100 


394,700 
2,319,600 
181,900 
7,378,900 
1,549,600 
$8,928,500 


STATEMENT OF WORKERS’ COMPENSATION 


BOARD FUNDING 
For the Year Ended March 31, 1988 


Recoverable expenditures 

Reimbursement from WCB 

Change in receivable from WCB 
Receivable from WCB — beginning of year 
Receivable from WCB — end of year 


See accompanying notes to financial statements. 
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NOTES TO FINANCIAL STATEMENTS 
March 31, 1988 


1. General 


The Tribunal was created by the Workers’ Compensation Amendment Act, S.O. 
1984, Chapter 58 - Section 32, which came into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial 
and independent manner, appeals by workers and employers from decisions, 
orders or rulings of the Workers’ Compensation Board (“WCB”), and any mat- 
ters or issues expressly conferred upon the Tribunal by the Act. 


2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally ac- 
cepted accounting principles except for capital expenditures which are charged 
to expense in the year of acquisition. 


3. Commitments 


The Tribunal has commitments under an operating lease requiring minimum an- 
nual lease payments as follows: 


1989 $ 780,960 
1990 780,960 
1991 780,960 
1992 780,960 
1993 780,960 
1994 and thereafter 2,407,960 

6,312,760 
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APPENDIX C 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
DECEMBER 31, 1988 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of Workers’ Compensation Appeals Tribunal 
as at December 31, 1988 and the statements of expenditures and Workers 
Compensation Board funding for the nine month period then ended. These 
financial statements are the responsibility of the Tribunal’s management. Our 
responsibility is to express an opinion on these financial statements based on 
our audit. 


We conducted our audit in accordance with generally accepted auditing standards. 
Those standards require that we plan and perform an audit to obtain reasonable 
assurance whether the financial statements are free of material misstatement. 
An audit includes examining, on a test basis, evidence supporting the amounts 
and disclosures in the financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as 
well as evaluating the overall financial presentation. 


In our opinion, these financial statements present fairly, in all material respects, 
the financial position of the Tribunal as at December 31, 1988 and the results 
of its operations and Workers’ Compensation Board funding for the nine 
month period year then ended in accordance with the accounting policies de- 
scribed in Note 2 to the financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 
February 1, 1991 
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BALANCE SHEET 
As at December 31, 1988 


ASSETS 
Cash 
Receivable from 
Workers’ Compensation Board 
Accounts receivable 


LIABILITIES 
Bank indebtedness 
Accounts payable and 
accrued liabilities 
Operating advance from 
Workers’ Compensation Board 


Approved on Behalf of the Tribunal 
S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 


Salaries and wages 
Employee benefits 
Transportation 

& Communication 

Services 

Supplies & equipment 

Total operating expenditures 
Capital expenditures 

Total expenditures 


December 31, 1988 


2,311,800 


6,100 


$2,317,900 


$ 392,900 
525,000 


1,400,000 
$2,317,900 


Nine months ended 
December 31, 1988 


$3,390,000 
343,800 


264,300 
1,853,200 
126,800 
5,978,100 
307,600 
$6,285,700 


STATEMENT OF WORKERS’ COMPENSATION 


BOARD FUNDING 


Recoverable expenditures 
Reimbursement from WCB 
Change in receivable from WCB 


Receivable from WCB — beginning of year 


Receivable from WCB — end of year 


Nine months ended 
December 31, 1988 


$6,285,700 
5,418,400 
867,300 
1,444,500 
$2,311,800 


See accompanying notes to financial statements. 
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March 31, 1988 


$ 311,000 


1,444,500 
__ 8,800 
$1,764,300 


364,300 


1,400,000 
$1,764,300 


Twelve months ended 


March 31, 1988 


$4,143,600 
339100 


394,700 
23:19; 600 
181,900 
7,378,900 
1,549,600 
$8,928,500 


Twelve months ended 


March 31, 1988 


$8,928,500 
_8,103,900 
824,600 
619,900 
$1,444,500 
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NOTES TO FINANCIAL STATEMENTS 
December 31, 1988 


1. General 


The Tribunal was created by the Workers’ Compensation Amendment Act, S.O. 
1984, Chapter 58 - Section 32, which came into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial 
and independent manner, appeals by workers and employers from decisions, 
orders or rulings of the Workers’ Compensation Board (“WCB”), and any mat- 
ters or issues expressly conferred upon the Tribunal by the Act. 


2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally ac- 
cepted accounting principles.except for capital expenditures which are charged 
to expense in the year of acquisition. 


3. Change of Fiscal Year 


During 1988 the Tribunal changed its fiscal year end from March 31 to December 
31 to correspond with the year end of the Workers’ Compensation Board. 


4, Commitments 


The Tribunal has commitments under an operating lease requiring minimum an- 
nual lease payments as follows: 


1989 $ 780,960 
1990 780,960 
1991 780,960 
1992 780,960 
1993 780,960 
1994 and thereafter $1,822,240 

$5,727,040 
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APPENDIX D 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
DECEMBER 31, 1989 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of Workers’ Compensation Appeals Tribunal 
as at December 31, 1989 and the statements of expenditures and Workers’ 
Compensation Board funding for the year then ended. These financial state- 
ments are the responsibility of the Tribunal’s management. Our responsibility 
is to express an opinion on these financial statements based on our audit. 


We conducted our audit in accordance with generally accepted auditing standards. 
Those standards require that we plan and perform an audit to obtain reasonable 
assurance whether the financial statements are free of material misstatement. 
An audit includes examining, on a test basis, evidence supporting the amounts 
and disclosures in the financial statements. An audit also includes assessing the 
accounting principles used and significant estimates made by management, as 
well as evaluating the overall financial presentation. 


In our opinion, these financial statements present fairly, in all material respects, 
the financial position of the Tribunal as at December 31, 1989 and the results 
of its operations and Workers’ Compensation Board funding for the year then 
ended in accordance with the accounting policies described in Note 2 to the 
financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 
February 1, 1991 
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BALANCE SHEET 
As at December 31, 1989 


ASSETS 
Receivable from 
Workers’ Compensation Board 
Accounts receivable 


LIABILITIES 
Bank indebtedness 
Accounts payable and 
accrued liabilities 
Operating advance from 
Workers’ Compensation Board 


Approved on Behalf of the Tribunal 
S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 


Salaries and wages 
Employee benefits 
Transportation 

& Communication 

Services 

Supplies & equipment 

Total operating expenditures 
Capital expenditures 

Total expenditures 


1989 


$2,260,400 
; 8,400 


$2,268,800 


$318,400 
550,400 


1,400,000 
$2,268,800 


Twelve months ended 
December 31, 1989 


$4,656,300 
447,800 


417,300 
2,633,900 
193,600 
8,348,900 
148,500 
$8,497,400 


STATEMENT OF WORKERS’ COMPENSATION 


BOARD FUNDING 


Recoverable expenditures 
Reimbursement from WCB 
Change in receivable from WCB 


Receivable from WCB — beginning of year 


Receivable from WCB — end of year 


Twelve months ended 
December 31, 1989 


$8,497,400 
8,548,800 


(51,400) 


2,311,800 
$2,260,400 


See accompanying notes to financial statements. 
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1988 


$2,311,800 
mee WOOO) 
$2,317,900 


$392,900 


525,000 


Nine months ended 
December 31, 1988 


$3,390,000 
343,800 


264,300 
1,853,200 
126,800 
5,978, 100 
307,600 
$6,285,700 


Nine months ended 
December 31, 1988 


$6,285,700 
5,418,400 
867,300 
1,444,500 


$2,311,800 
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NOTES TO FINANCIAL STATEMENTS 
December 31, 1989 


1. General 


The Tribunal was created by the Workers’ Compensation Amendment Act, S.O. 
1984, Chapter 58 - Section 32, which came into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial 
and independent manner, appeals by workers and employers from decisions, 
orders or rulings of the Workers’ Compensation Board (“WCB”), and any mat- 
ters or issues expressly conferred upon the Tribunal by the Act. 


2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally ac- 
cepted accounting principles except for capital expenditures which are charged 
to expense in the year of acquisition. 


3. Comparative figures 


During 1988 the Tribunal changed its fiscal year end from March 31 to December 
31 to correspond with the year end of the Workers’ Compensation Board. 


4. Commitments 


The Tribunal has commitments under an operating lease requiring minimum an- 
nual lease payments as follows: 


1990 $ 780,960 
1991 780,960 
1992 780,960 
1993 780,960 
1994 780,960 
1995 and thereafter $1,041,280 

$4,946,080 
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INTRODUCTION 


The Workers’ Compensation Appeals Tribunal is a tripartite tribunal established in 1985 to hear 
appeals from the decisions of the Ontario Workers’ Compensation Board. It is a separate and 
self-contained adjudicative institution, independent of the Board. 


This Report is the Tribunal Chair's and the Tribunal’s annual report to the Minister of Labour 
and to the Tribunal’s various constituencies. It describes the Tribunal’s operational experience 
during the reporting period and covers particular matters which seem likely to be of special 
interest or concern to the Minister or to one or more of the Tribunal’s constituencies. The 
reporting period for this report is the two-year period from January 1, 1992, to December 31, 1993. 


An “annual” report covering a two-year period is, of course, a novelty. The resort to a two-year 
reporting strategy on this occasion was motivated by considerations of expediency and cost. 
Writing and producing the Annual Report has always been a significant burden on this Tribunal’s 
administrative resources, and in 1993 the competition for those resources was especially acute. 
When preparation of the 1992 annual report fell behind its schedule to the point where it became 
clear that it would not be available until September or October of 1993, it seemed, from a 
resources and cost point of view, sensible to merge the 1992 report with the 1993 report. 


This Report comprises, in effect, two reports: the Report of the Tribunal Chair and The Tribunal 
Report. The Report of the Tribunal Chair reflects the personal observations, views and opinions 
of the Chair. The Tribunal Report covers the Tribunal’s activities and financial affairs, and 
developments in its administrative policy and process. 
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REPORT OF THE TRIBUNAL CHAIR 


THE TRIBUNAL’S PERFORMANCE 


Through 1992 and 1993 the Tribunal’s appeal procedures and process continued to meet with 
general acceptance, its expenses remained within approved budgets and it succeeded in 
responding well to the cost-cutting pressures implicit in this era of radical fiscal restraint. The 
Tribunal also continued to produce its usually high quality of decisions. We have, however, a 
burgeoning caseload problem which has already caused some increase in our turnaround times. 


Given the challenges the caseload increases are already presenting and the serious difficulties 
they seem likely to pose in the near future — particularly in this time of radical fiscal restraint — 
it is important that the Minister and the Tribunal’s constituencies be aware of the possible shape 
and the probable causes of what seems likely to become in the not so distant future something of 
a caseload crisis. 


THE DEVELOPING CASELOAD PROBLEM 


The Present Caseload 


The main features of the caseload growth as it is being experienced at the end of 1993 may be 
summarized as follows. 


_ 


. From 1988 through to the end of 1991, the Tribunal experienced a stable caseload intake (about 
1,500 to 1,600 cases a year). The major amendments to the Workers’ Compensation Act in 
1989 (Bill 162) had been expected to produce increased levels of appeals but by the end of 1991 
(the last reporting period) these had not yet materialized. However, the impact of those 
amendments began to be felt in 1992 and has continued through 1993. 


2. The caseload increases delivered to the Tribunal a total 12-month intake that is 36 per cent 
above the traditional intake in 1991. 


3. A chart showing the month-by-month intake for 1991, 1992 and 1993, and a graph of the trend 
lines in 1991 as compared to 1993 are attached (Figures 1 and 2, p. 2). The caseload lines are 
trending upwards and there is every reason to believe that what has turned up in the data so far 
is only the forerunner of even greater increases to come. 


4. If we project the 1993 trend line to the end of 1994 that is, if only the same rate of increase is 
experienced in 1994 as was experienced in 1993, our 1994 intake will total 2,532 cases — 62 per 
cent more than the 1991 intake. If, as seems possible from the analysis of outside factors set 
out below, the rate of increase were not to remain steady but to climb, we could very quickly be 
looking at a 1994 intake figure that was double that of 1991. 


5. The impact the Tribunal has already experienced as a result of the caseload increases that have 
materialized to date may be seen in various indicators. The Tribunal’s total inventory of cases — 
the number of cases lodged at various stages in the Tribunal’s processes from initial intake to file 
closing — was 1,320 at the end of 1991, and will be 1,700 at the end of 1993 (a 28.5 per cent 
increase). The number of cases in the post-hearing or decision-writing stage of the Tribunal’s 
processes was 525 at the end of 1991 and will be 650 at the end of 1993 (a 24 per cent increase). 
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Cases Received 


1993 
January 135 
February 168 
March 204 
April 157 
May 195 
June 200 
July 188 
August 183 
September 168 
October 173 
November 194 
December as 185 


eOaeAve 1560 2150 
(Average) 130 179 


Figure 1 -- TOTAL INCOMING CASELOAD BY MONTH 
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Figure 2 - TREND ANALYSIS OF INCOMING CASELOAD 
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6. We are not currently experiencing any backlog in the sense of blocks of cases on which no 
work is being done, but the extra work generated by the increased caseload (Tribunal Counsel 
Office staff are experiencing, for instance, individual caseloads that are 30 per cent to 40 per 
cent higher than they were two years ago) is resulting in a general slowing of the processes. 
Cases in which final decisions were released at the end of 1993 had spent on average 20 per 
cent more time in the Tribunal’s system than cases in which the final decisions were released at 
the end of 1992. 


Portents of Caseload to Come 


That we are seeing in these figures only the beginning of what could become a major caseload 
crisis is evident from a number of significant upstream events which seem very likely to generate 
even larger increases in the caseload intake in 1994 and beyond. These events are as follows: 


1. There has been a leap in adjudication activity at the WCB in 1993. The Decision Review Branch 
(DRB) doubled its decision output in 1993 as compared to its usual production levels. The 
Hearings Officer and Re-employment Branch appeals were 65 per cent over their usual levels, 
portending unusually high decision production in 1994. 


(There is some reason to think that this is a short-term production increase, as it reflects a 
determined effort by the WCB to reduce DRB backlogs that had reached unacceptable levels, 
and comes at a time when the number of incoming claims at the WCB is continuing to drop. 
However, the appeals pattern for the post Bill 162 benefits (wage loss, supplements, and 
non-economic loss awards) is not yet established and there is a potential for a significant 
increase in the number of appeals per case as compared to the pre-1989 era. Also, with new 
advocacy resources (see below), and a growing number of areas where the Board is continuing 
to apply interpretations of the Act which it is known will be rejected at WCAT (see also below), 
there is cause to expect that the proportion of cases that will be appealed will go up.) 


2. Hearings and Re-employment Branch decisions are the immediate source of the bulk of the 
Tribunal’s caseload. But because of the time it typically takes for these decisions to turn up in 
appeals at WCAT, it is apparent that the WCB’s 1993 production increases will not be 
significantly reflected in WCAT’s 1993 intake statistics. That particular wave may be expected 
to reach the Tribunal during 1994 and 1995. 


3. It is well understood that one of the important determinatives of WCAT’s caseload has always 
been the limitations in the system’s advocacy resources. There has always been a proportion of 
cases that have been waylaid on their way to the Tribunal through being parked on the waiting 
lists of advocacy centres. Four notable events relative to the advocacy resources have 
significant implications for WCAT’s caseload — at least in the near term. 


First, the Ontario Federation of Labour (OFL) has taken up the training of workers’ 
compensation advocates in a major way. With full-time staff, an earmarked budget of $700,000 
a year and additional support from various unions, regular courses first offered in February 
1991, have to date graduated 375 union people from their third-level courses. Ninety-five per 
cent of these are new additions to the advocacy pool. 


OFL training of new advocates may be expected to impact directly on the Tribunal's caseload 
intake as appeals previously located in the advocacy backlogs now find their way into the 
hands of these new advocates. It is understood, for instance, that with the assistance of the 
OFL, the Office of the Worker Adviser (OWA) is now routinely referring all cases involving 
unionized injured workers to union advocates for representation. 
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Secondly, in response to extraordinary caseload pressures, the OWA was granted what in these 
times was an unprecedented Treasury-Board-approved, in-year budget increase in 1993. 


Thirdly, that increase included $450,000 of new core funding for non-union groups of injured 
workers. This core funding may be expected in due time to produce further advocacy 
resources, as well as enhanced awareness of appeal rights amongst non-union workers. 


Fourthly, we are advised that beginning in 1994, the OWA will be embarking on a new strategy 
of renewed commitment to accepting only cases which the Office is equipped to handle ina 
reasonable time. Waiting lists (which in some offices currently are as long as 28 months) are to 
be pared, with workers who cannot be represented being encouraged and assisted to pursue 
their appeals themselves. 


It is impossible to predict the full consequences for the Tribunal of this change in OWA policy, 
but we have to expect that some significant proportion of the cases in the present backlogs will 
now make their way to the Tribunal ahead of the schedule that would have pertained prior to 
that change in policy. These promise also to be cases that will present extra complication for 
the Tribunal by reason of the absence of professional representation. 


Increasing Complexity 


The developing caseload problem in the appeals system generally, and at the Tribunal in 
particular, is also not just a function of increased numbers of cases. We are, at the same time, 
experiencing a marked increase in the average complexity of appeal cases. 


The major influence here is the nature of the issues arising under the Bill 162 reforms, with the 
re-employment cases being particularly troublesome from this point of view. The increased 
complexity shows up in the Tribunal’s data as increases in the average number of hearings 
required to dispose of a case, increased numbers of days for particular hearings, a higher 
percentage of cases requiring post-hearing procedures, and longer decision-making processes on 
average. 


WCAT’s Response to the Caseload Problem 


In the light of the increase in caseload intake which the Tribunal is actually experiencing, and 
the high probability of much more serious increases to come, it was obvious the post-1993 budget 
submission could not be based on a business as usual approach. The Tribunal is at a new point of 
departure, and, in the Chair's view, measures of a different quality will be necessary. 


It remains a fact, however, that the ultimate, actual effect of these upstream events on the 
Tribunal’s caseload cannot be calculated with certainty. And, in this era of radical fiscal restraint, 
the Chair believes that addressing only caseload problems that have actually materialized is the 
only feasible strategy. This strategy implicitly contemplates periods of transition when the 
Tribunal’s capacity to cope will, in point of fact, be outrun by rapidly developing caseload 
increases. And, during these periods of adjusting production capacity to new realities, case 
delays may be experienced that would otherwise be unacceptable. However, it seems to the Chair 
that this is an unavoidable cost of prudent fiscal management in an era of restraint that cannot be 
avoided. 
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The Chair believes, therefore, that this new caseload situation must be addressed on a gradual 
basis. For 1994, he will be proposing a relatively conservative budget increase that would give the 
Tribunal a reasonable prospect of coping with the increased caseload already arriving at the 
Tribunal while holding the additional delays within reasonable bounds. He acknowledges, 
however, that the need for a more radical response may well become clear — even before the end 
of 1994. 


THE TRIBUNAL’S COST-CUTTING PERFORMANCE 


In this era of unprecedented fiscal restraint and radical constriction of public service budgets, 
an accounting of the Tribunal’s response to these new realities is obviously indicated. The 
following is a list of the most prominent measures, most of which were initiated during 1993. 


Re-organization of Public Access to Decision Database 


WCAT’s full-text electronic database has in the past been available through a customized 
database provided and maintained by Southam Electronic Publishing’s Private File Service. 


In 1993, we negotiated a contract with Southam to move the database into its commercial 
service, Infomart Online, thus eliminating the substantial annual fee we had paid in respect of 
the customized database. 


In-house Production of W.C.A.T. Reporter 


The year 1993 marked the end of our publication contract with Carswell and the beginning of 
the in-house production of the W.C_A.T. Reporter. There will be no change in the look of the 
Reporter other than the removal of the Carswell name, but all production work with the 
exception of the actual printing will now be done by the Tribunal’s Publications Department. The 
first volume to be produced under this new arrangement will be volume 28 which will be released 
in April 1994. 


The move to in-house production will substantially reduce the cost of producing the Reporter. 


Increased Subscription Fees 


We have embarked on a three-year schedule of increases in our publication charges that is 
designed ultimately to have the Tribunal in a full cost-recovery position with respect to its 
publications. 


Court Reporters 


We have decided to experiment with the elimination of court-reporter services for most 
hearings held at the Tribunal’s offices in Toronto. The reporters will be replaced by recording 
equipment operated by panel members. By the end of 1993, these arrangements were nearing 
completion. It is expected that the first taping of hearings will begin early in 1994. If the 
experiment proves successful in Toronto, we plan to then extend it to out-of-Toronto hearings. 
The ultimate savings are difficult to predict with confidence but are potentially significant. 
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WCB Transcripts 


WCAT’s long-standing policy of automatically ordering transcripts of WCB Hearings Officers’ 


hearings in every appeal was discontinued in July 1993. They are now being ordered on an | 


as-needed basis. This change will generate substantial savings in 1994. 


Reduced Expenditures On Supplies and Office Equipment 


In 1991, we were released from the obligation to use central, government-established sources _ 
for certain categories of supplies. We have taken full advantage of the resulting flexibility, andin | 
1992 and 1993 stringent competitive sourcing by the Tribunal’s Chief Administration Officer and 
her staff, coupled with a redoubling of efforts to minimize and economize, has led to a substantial _ 


reduction in the Tribunal’s expenditures on supplies and equipment. 


Change in Scheduling Strategies 


The Scheduling Department was the first section of the Tribunal to be seriously overburdened 


by the increasing caseload. The Appeals Administrator's review of the situation persuaded the | 


Tribunal that it could no longer afford to be in the business in every case of negotiating with the 
parties for the establishment of a hearing date. 


In November 1993, we began experimenting with a different strategy. The Intake Department 


makes an initial unilateral selection of a hearing date (from a roster of dates supplied by the 
Scheduling Department) and at the point when the Case Description is distributed advises both 


the representatives and the parties that their hearing has been fixed for that date. (The date 


specified is usually about four months ahead of the distribution date. ) 


The parties or representatives are free to advise the Tribunal that the date is not convenient. If 


they do so, at that point the Scheduling Department undertakes the negotiation of an ad hoc date. — 
The change, however, puts parties’ representatives in the position of having to say no rather than | 


yes — and of having to explain a “no” to their clients. 


The experience so far indicates that the new strategy may substantially reduce the Scheduling - 


Department’s workload. 


Withdrawal Initiatives 


Tribunal staff are being encouraged to suggest to parties or their representatives that they | 


withdraw cases which do not appear to be hearing-ready. 


Of course, this only postpones the Tribunal’s work on the file. However, outright removal of 
premature cases from the caseload stream ensures that work is not wasted or duplicated. 
Obviously, when a party is not represented, care must be taken not to encourage a withdrawal 
when no purpose would in fact be served. 


To assist with the early identification of these types of cases, we have also recently begun work 


on an amendment to the Tribunal’s application form whereby applicants would be specifically. 


invited to say in their own words why they think the Board’s decision is wrong. 
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Pre-hearing Conferences in Out-of-Toronto Hearings 


We had been experiencing a disproportionate number of out-of-Toronto hearings that had to be 
adjourned after the panel had travelled to the hearing location. Beginning in 1992, we have been 
attempting to use pre-hearing telephone conferences between the panel and the parties and their 
representatives, as a means of minimizing hearing-day surprises. At these conferences, 
issue-agenda questions and evidence issues are resolved, so that when the hearing is convened, 
everybody is ready to go and knows what to expect. 


Where a case presents itself to the Tribunal Counsel Office as especially difficult from an 
issue-agenda or evidence perspective, pre-hearing conferences will also be held in Toronto cases. 
However, in Toronto, there is not the same need since Toronto is where the Tribunal’s offices are 
located, and the panel members as well as the parties and their representatives usually live in the 
vicinity. In those circumstances, if there proves to be a problem with proceeding with the first 
day’s hearing, the allocated time can be converted to what is effectively a pre-hearing conference, 
without any cost impact. 


Changes to Case Description Formats 


In 1993, we began experimenting with the development of more simplified Case Description 
formats in certain categories of cases. 


Strategies for Shortening the Time Required to Write Reasons 


We have decided to revisit the problem of writing reasons in light of our now extensive 
experience, to see if there are not some strategies that could be devised that would shorten the 
time and resources required in this part of the Tribunal’s work. We remain committed, however, to 
maintaining the quality of decisions and reasons. 


Internal discussions to date have raised a number of possibilities for consideration. 


For example, is it feasible and/or appropriate, we are beginning to ask, to write reasons insome 
kinds of cases primarily for the losing party or parties, rather than for the range of audiences for 
which our reasons are currently written? This approach would lead to reduced descriptive and 
background material (the parties know what the case is all about) and to focusing the reasons 
primarily on the points that were important to the parties and with which the panel did not agree. 


Reasons of that nature would provide limited help to parties in future cases and would likely 
contribute little to the Tribunal’s developing understanding of issues. They might also present 
something of a problem for the Tribunal in dealing with subsequent requests for reconsideration 
or with complaints to the Ombudsman. However, decisions of that nature could be written faster 
and would serve the parties’ basic interests. 


We are also now agreed that where a panel finds a Hearings Officer’s analysis on a particular 
issue persuasive, it is sensible and appropriate in the panel’s reasons simply to adopt that analysis 
by reference and get on to dealing with other issues. 

In 1994, we will also be considering whether there are more efficient decision formats that 
could be designed for particular categories of cases. 


All of this will continue to be the subject of discussion with the Tribunal’s Advisory Group. 
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Space 


The Tribunal has a serious space problem and at the end of 1992 we obtained Ministry of 
Labour and Management Board approval to expand into contiguous space that had become 
available at the Tribunal’s existing location. However, before the lease arrangements could be 
completed, the government’s 1993 in-year freeze on all uncommitted public service expenditures 
was announced. In the spirit of that direction, and in the light of the increasingly rigorous restraint 
environment generally, we decided that the expansion and the costs associated with the 
expansion must be postponed. 


We continue to be creative in finding ways to utilize every corner of space and, for the time 
being, we can make do. There is a point, however, beyond which space limitations begin to 


intrude too seriously on the Tribunal’s work and to contribute too seriously to the stress of | 


members and staff, and we are getting very close to that point. We will be exploring new space 
remedies in 1994. 


The combination of the increasing caseload and limited space is expected to lead in 1994 for 
the first time to shortages in hearing-room capacity. We are planning to deal with those shortages 
in the short run through ad hoc arrangements for the use of hearing rooms or meeting rooms in 
nearby government or other agency facilities. 


Postponement of the Second Phase of the Case Tracking System 


In accord with the government's freeze on uncommitted expenditures, we have also postponed 
the development of the planned second phase of the Case Tracking System. 


Social Contract Arrangements 


After an initial assignment (along with the WCB) to the main Agencies, Boards and 
Commissions (ABC) Sector, WCAT was eventually assigned to a Sub-sector of the ABC Sector 
which, in addition to WCAT, included four other agencies: the Art Gallery of Ontario, the Royal 
Ontario Museum, the Ontario Pension Board and the Niagara Parks Commission. The common 
denominator amongst these agencies was that each of them had bargaining units represented by 
OPSEU. 


Lengthy negotiations over the course of several days in July 1993, produced a framework 
agreement to which the unions, the five agencies and the government subscribed. 


Its major features are these: 


1. The agreement was acceptable to the Minister of Finance, thus relieving the Tribunal of the 
more onerous obligations under the fail-safe provisions of the Social Contract Act. 


bo 


reduction targets (this may be compared with the Ontario Public Service Sector agreement 
which permits only 50 per cent of savings to be set off). 


3. It specified the order in which the various cost-reduction measures must be resorted to, with 
productivity savings first, followed by unpaid leave days and then, only as a last resort, lay-offs. 


. The agreement allowed for 100 per cent of productivity savings to be set off against the | 
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4. It confirmed that the identification and quantification of productivity savings available for 
set-off against the reduction targets were to be solely the decision of management subject to 
management’s obligation to participate in a structured consultation process with the union and 
its non-bargaining unit staff and to provide financial information that would make that 
consultation meaningful. 


5. It required the creation of a joint committee as the vehicle for consultation between the 
employer and the union and bargaining-unit staff. 


Following the signing of of the framework agreement, a “local agreement” was negotiated with 
OPSEU, and a local plan for non-bargaining unit members was developed and posted. 


The Tribunal’s expenditure reduction target is $327,700. 


All along we had been assuming that for social contract purposes we would be allowed to treat 
Tribunal OIC members as Tribunal employees. However, in August we were advised that all OIC 
appointees throughout government were to be considered to fall within one group and designated 
for social contract purposes as employees of the Minister of Finance and put under the Public 
Service Sector agreement. The result was that the Tribunal’s adjudicators were separated from 
Tribunal staff in the social contract arrangements and their unpaid leave days are being 
determined on the basis of criteria that do not take the Tribunal’s particular circumstances into 
account. 


At the time of writing, it appears that in the first social contract year (to the end of March 1994) 
OIC members will be required to take 10 unpaid leave days. This contrasts with the 4 to 6 unpaid 
leave days which it appears will be all that is required of WCAT staff, once productivity savings 
are taken into account. 


To accommodate the unpaid leave days and minimize the impact on the Tribunal’s hearing 
days, the Tribunal closed for three days over the 1993, Christmas-New Year’s season. Other 
unpaid leave days in the first social contract year will be taken individually on days selected by 
each member or staff. We are attempting to accommodate the unpaid leave days without reducing 
the number of scheduled hearings. 


MEMBERS’ CODE OF PROFESSIONAL RESPONSIBILITY 


In April 1993, after a year-long process of development and internal and external consultation, 
a new Code of Professional Responsibility for members of the Workers’ Compensation Appeals 
Tribunal was published. 

This Code applies to all Tribunal members: the Chair, the vice-chairs and the representative 
members, both full-time and part-time. It defines the professional obligations and restrictions 
which arise implicitly from a member's role at the Tribunal. 

The Code reflects the unique features of the Appeals Tribunal and of the members’ particular 
roles in the Tribunal’s adjudicative activities, and is responsive to the Chair's and members’ 
experience with issues of professional responsibility since the Tribunal’s inception. A detailed 
description of the Code’s Tribunal context has been incorporated in the Preamble. 

The Code encompasses much of the Tribunal’s previous Conflicts of Interest Policy which was first 
adopted in 1986. It has been expanded, however, to address some especially difficult questions that 
have been the subject of more recent discussions both within the Tribunal and amongst the employer 
and worker communities. The nature of permitted outside activities is a particular example. 


Copies of the Code will be available from the Information Department. 
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WCAT HARASSMENT POLICY 


After extensive internal discussions, the Tribunal adopted in March 1992, a formal Harassment — 
Policy complete with specified complaint and investigative procedures. The policy closely tracks | 


the corresponding government policy. 


UNION CERTIFICATION 


Local 527 of the Ontario Public Service Employees Union has been certified as the bargaining 
agent for Tribunal staff. The Tribunal was advised of the certification decision on December 9, 


1992. The Tribunal has been involved with the union in negotiating various aspects of the social | 


contract arrangements as well as working with them in the development of a first agreement. By 


the end of the reporting period, the first agreement was still under discussion. 


ALTERNATE CHAIR 


The Alternate Chair position at this Tribunal is a major element in the Tribunal’s organizational 
structure. The Chair’s administrative responsibilities are effectively shared between the Chair 
and Alternate Chair in a relation akin to that of a partnership. 

Since its inception, the Tribunal has had the benefit of a series of strong and effective talents in 
that position — Jim Thomas, Laura Bradbury and Maureen Kenny. 

In the summer of 1993, Ms. Kenny decided to return to the purely adjudicative role of a 
Vice-Chair. Zeynep Onen, one of the Tribunal’s most experienced Vice-Chairs and a former senior 
TCO lawyer agreed to assume the Alternate Chair position and this change was effective August 
11993. 


The tradition of strong leadership in the Alternate Chair’s role continues. 


DRAFT-DECISION REVIEW AND THE INSTITUTIONALIZING 
OF TRIBUNAL DECISIONS 


The release in 1992 of the first decision of the Supreme Court of Canada to disapprove of 


{ 


aspects of a tribunal's draft-decision review process — Tremblay v. Quebec (Commission des | 
Affaires Sociales) (1992), 90 D.L.R. (4th) 609 — was the occasion for reviewing the Tribunal’s 


own draft-review process. Some refinements to our procedures were made and formal 
Guidelines for Review of Draft Decisions were adopted. These describe the Tribunal’s 
procedures in detail and appear as Appendix A to this Report. 


In 1992, in a paper presented as part of the Law Society’s Special Lectures on Administrative © 


Law, | the Chair had occasion to comment on the institutionalizing of tribunal decisions and on 


the need, generally, for a tribunal to have an effective corporate presence in its own adjudication | 


processes. The paper may be of interest to the readers of this Report as it reflects the Chair's 


experience at WCAT and describes views which have obviously influenced the development of | 


WCAT structures. 


1 Ellis, “Comments on the Institutionalizing of Tribunal Decisions”, Administrative Law: Principles, Practice and Pluralism, 
1992 LSUC Special Lectures, at p. 357. 
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WCAT DECISIONS AND WCB POLICY 


The divergence between the Appeals Tribunal’s interpretations of the Workers’ Compensation 
Act and ongoing WCB policy is widening. 


Under section 93 of the Act (previously section 86n), the WCB board of directors has the 
power, and also, it has always been thought at the responsibility, to review confirmed Tribunal 
interpretations of the Act that conflict with WCB policies. The review is conducted with a view to 
either directing a correction of such interpretations where it finds them to be wrong or 
conforming WCB policy to them where it finds them to be right. 


During this reporting period, however, the WCB’s commitment to that view of the board of 
directors’ responsibilities appears to have waned. There are now a number of issues — at least 
two of them of major significance — on which the Tribunal has consistently decided cases in 
reliance on interpretations that conflict directly with the WCB’s administration of the Act, but in 
respect of which the directors have neither invoked section 93 nor intervened in the WCB’s 
continued administration of the Act in breach of those interpretations. 


When WCB policy or practice conflicts with confirmed Tribunal decisions, one of the practical 
possibilities, it has now become evident, is that the board of directors may become actually or 
tacitly deadlocked on the issue — not willing or, perhaps, not able, either to disagree with the 
Tribunal’s views or to change the Board’s policy or practice. Indeed, these are circumstances that 
may even become commonplace, given the increasingly, de facto, bipartite nature of the board of 
directors’ decision-making processes. 


In such circumstances, the directors’ non-exercise of their section 93 powers, while a 
questionable strategy in terms of the responsibilities contemplated by the Act, is admittedly an 
effective practical means for limiting the systemic impact of interpretations which in the ordinary 
course of the directors’ proceedings can neither be accepted nor changed. 


It is a strategy, however, which distorts the system and undermines its integrity. For it creates 
— and implicitly condones — two official but conflicting sets of workers’ compensation rights 
and benefits. And access to the special benefits of the second set is limited to the elite group of 
workers or employers who are familiar enough with the law to know that the “official” 
information provided by WCB administrators concerning those issues is not in point of fact 
determinative, and who have the stamina and resources required to take their cases to the final 
level of appeal. 


Implicit in such a strategy, as well, is the unwanted growth that must follow in the number of 
appeals in routine cases. The potential caseload implications may be seen in the experience of 
British Columbia and Quebec. In those two provinces, the failure or unwillingness of the 
workers’ compensation boards to harmonize their policies with the decisions of external appeals 
bodies has been long entrenched. And, there, the appeals caseloads have traditionally been 
several times the caseload experienced in Ontario. 


2 See Weiler, Reshaping Workers’ Compensation for Ontario, 1980, at p. 116; Proceedings of the Standing Committee on 
Resources Development, Hansard Official Report of Debates, Legislative Assembly of Ontario, Second Session, 33rd 
Parliament, March 10, 1987, No. R-28, at pp. R-635 to 641; WCAT’s Second Report, 1986-1987, at p. 10; and Review of 
Decisions No. 915 and 915A (1990), 15 W.C.A.T.R. 247, at pp. 250 and 252, where the Ontario WCB board of directors 
describes WCAT’s role as the “judicial branch of the workers’ compensation system” and refers to WCAT’s adjudication of 
appeals as being “essentially complimentary” to the administration and governance of the Act by the board of directors. 
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The WCB administrators also have an important role to play if WCB policies and Tribunal | 
decisions are to remain essentially congruent. For it is they, not the part-time directors, who must | 
be conscientious in identifying WCAT interpretations which conflict with Board policies or | 
practices, and in taking such reasonable steps as are available to them to ensure that such — 


conflicts are resolved. If the board of directors is to meet its responsibilities, the administrators 
must accept theirs. 


Steps for ensuring the basic congruency between Tribunal decisions and WCB policy and — 


practice that are available to the administrators include: 


1. providing the Tribunal with full and persuasive submissions on errors or misunderstandings in 


the Tribunal’s interpretation so that the next Tribunal panel to consider the same issue may, — 


with the benefit of such submissions, come to a different conclusion; 


to 


_ weighing the significance of the decision having regard, for example, to the persuasiveness of 


its reasons, the extent to which it is supported by other Tribunal decisions, or any unusual | 


aspects of the facts on which it is based, and perhaps deciding to wait and see whether the 
decision might in the course of time prove to be merely an anomaly; 


3. recognizing the correctness of the Tribunal decision and modifying the practices in question or 
proposing policy changes to the board of directors; or, 


4. when all else fails, recommending to the board of directors that it exercise its section 93 
powers. 


During the reporting period, all of these activities were carried on, but it is the Chair's 
impression that in the last year or so the commitment to the second, third and fourth steps has 
lessened, and that there is a growing tendency for the administration to note, but then to ignore, 
the policy implications of Tribunal decisions. 


When the Board’s administrators decide that it is acceptable or necessary for them to ignore 


entrenched conflicts with Tribunal interpretations, the systemic consequences are indistinguishable _ 


from those that flow when the directors ignore their section 93 powers. 


HIGHLIGHTS OF THE 1992-93 CASE ISSUES 


The years 1992 and 1993 saw a number of interesting developments in the Tribunal’s case law. | 


Unfortunately, it is never possible to do more than highlight some of the legal, factual and medical 
issues which the Chair found of particular interest in this portion of the Chair's report. The issues 
are presented in no particular order of importance. Some have been noted previously, while 
others are new. 


The Workers’ Compensation Act has been amended several times, and a consolidating statute 


(R.S.O. 1990, c. W.11) was enacted during this reporting period. For ease of reference, the current 
Act incorporating the changes introduced by Bill 162 will be called the 1990 Act. The earlier 
versions of the Workers’ Compensation Act will be referred to as the pre-1989 Act and the 
pre-1985 Act. 
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Re-employment Under the 1990 Act 


This reporting period saw the release of a number of Tribunal decisions dealing with the 
re-employment rights created by the Bill 162 amendments. Previously, employers were not 
required to offer to re-employ injured workers. The new rights and obligations not only pose new 
questions of statutory interpretation, but also require the Tribunal to consider more general 
issues than those posed in the typical entitlement case. For example, the way an employer is 
structuring its business in response to financial pressures or the effect of a collective agreement 
may be relevant considerations under the Bill 162 amendments. 


The 1991 Annual Report noted that the Board had provided general submissions to the Tribunal 
on the Board's interpretation of the re-employment provisions following the release of Decision 
No. 372/91 (1991), 19 W.C.A.T.R. 317. Decision No. 372/91 had approached the requirement that 
the Board give notice of fitness quite strictly, and had also held that the employer's obligation to 
offer to re-employ did not arise until the employer had received a valid notice of fitness from the 
Board. Decision No. 605/91 (1991), 21 W.C.A.T.R. 131, which was the only decision to consider 
the Board’s submissions in 1991, also held that the Act required the Board to give notice of fitness 
to an employer before the obligation to re-employ could arise. 


While a few decisions in 1992 agreed with the two early Tribunal decisions, more recent cases 
have held that the 1990 Act creates a general obligation to re-employ. These cases have held that it 
is possible to make a determination of non-compliance where a worker is let go after returning to 
work, whether or not the Board has issued a notice of fitness. Similarly, the section 54(10) 
presumption applies where a worker is let go within six months, whether or not there has been a 
previous Board notice. (See, for example, Decisions No. 716/911 (1992), 22 W.C.A.T.R. 181, 
7460/9112 (1992), 23 W.C.A.T.R. 260, 896/91 (July 9, 1992), 366/92I (1992), 24 W.C.A.T.R. 199, 
449/92 (1992), 25 W.C.A.T.R. 148, and 507/921 (1993), 28 W.C.A.T.R. [page numbers for this 
volume were not available at the time of publication]. Compare Decision No. 288/91 (1992), 22 
W.C.A.T.R. 132.) Recent Tribunal decisions have also clarified that it will only be in exceptional 
cases that a notice of fitness will be found to be inadequate (see, for example, Decision No. 
592/91 (1992), 23 W.C.A.T.R. 183). 


Tribunal decisions have not accepted the current Board policy that an employer must have 
“Just cause” before it can terminate a worker without breaching its re-employment obligations. 
The Tribunal has reasoned that the intent of the 1990 Act is to place the worker in the position he 
or she would have been in if the workplace accident had not occurred. This reasoning is also 
supported by a Supreme Court of Canada decision on similar wording in a Quebec statute (La 
France v. Commercial Photo Service Inc. [1980], 1S.C.R. 536). Thus, the Tribunal asks whether 
the employer's reasons for termination are unrelated to the workplace injury or are an attempt to 
avoid the re-employment obligations, and whether these are the only reasons. (See Decisions No. 
716/911, 296/921 (June 25, 1992), 139/92 (1992), 24 W.C.A.T.R. 113, 704/91 (October 15, 1992), 
233/93 (1993), 28 W.C.A.T.R., and 355/92 (1992), 24 W.C.A.T.R. 184. While not all of these 
decisions are unanimous, the majority decisions and unanimous decisions have consistently 
taken this view. ) 


The Tribunal has interpreted the section 54(10) presumption similarly to the section 4(3) 
presumption, which applies when an injury by accident occurs in or arises out of employment. 
The section 54(10) presumption is generally said to be rebutted by clear and convincing evidence 
that the termination is for reasons unrelated to the compensable disability. (See Decisions No. 


507/921, 716/911 and 704/91.) 
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The Tribunal was called on to apply the new re-employment provisions to a variety of workers | 


(for example, short-term contract workers hired under particular terms and conditions 


(Decisions No. 296/921 and 233/93), union workers with seniority rights (Decision No. 173/92 — 
(1992), 24 W.C.A.T.R. 132), and probationary workers (Decision No. 704/91), and to a variety of © 


situations (see, for example, Decisions No. 335/92 (1992), 25 W.C.A.T.R. 80, and 852/92 (1993), 28 | 


W.C.A.T.R.). 

Another developing area regarding the re-employment provisions is penalty assessment. 
Where the re-employment obligation is breached, the 1990 Act gives the Board the authority to 
award benefits to the worker and to levy a penalty against the employer. Board policy currently 


indicates that the maximum penalty (which is set by section 54(13) as the injured worker's net | 


average earnings for the preceding year) should generally be imposed unless the employer cannot 
rehire the worker for reasons beyond its control (e.g., a market collapse) or the employer 
subsequently rehires the worker. 


Decision No. 605/91F (1993), 25 W.C.A.T.R. 10, held that the current, more onerous Board | 


policy should not be applied retroactively to an employer who had appealed a 50 per cent penalty. — 


While some Tribunal decisions have upheld a maximum penalty (see Decision No. 561/91 | 
(1992), 23 W.C.A.T.R. 128), anumber have taken a more flexible approach. In particular, panels | 


have considered the seriousness of the employer’s misconduct and the employer's financial 
position (Decisions No. 730/91 (1992), 24 W.C.A.T.R. 71, 744/91 (1991), 21 W.C.A.T.R. 333, 769/91 
(1992), 24 W.C.A.T.R. 94, and 449/92). 


The Tribunal has upheld the Board’s view that the federal Government Employees — 


Compensation Act incorporates the Ontario re-employment provisions, making them applicable _ 


to federal workers in Ontario (see Decision No. 716/911). 


Employment Benefits Under the 1990 Act 


In this reporting period, the Tribunal released its first decision on the section 7 obligation to 
make contributions for employment benefits for one year following a workplace injury. This 
provision was enacted at the same time as the re-employment provisions. Decision No. 427/921 
(1992), 24 W.C.A.T.R. 255, held that employer payments to a union to contribute to an RRSP 


pursuant to a collective agreement were covered by section 7. The panel noted that there was _ 


some ambiguity as to whether the Board could direct the employer to make the contributions; 
however, the Panel approved of the Board’s use of a penalty which could be reconsidered on 
payment of the benefit, as an enforcement mechanism. 


The Tribunal’s final decision in this matter, Decision No. 427/92 (1993), 27 W.C.A.T.R. 142, 


indicated that the Board’s policy of imposing a mandatory minimum penalty for breach of section | 


7 appeared to be inconsistent with the discretionary wording in section 7 and with the Board's 
policy developed under the'similarly worded penalty provision in section 54(13). The panel found 
no penalty should be imposed since the unpaid sum was small and did not cause any substantial 


hardship to the worker, and the employer acted in a good faith desire to put a test case to the 


Tribunal, and made the payment as soon as it received Decision No. 427/921. 
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Vocational Rehabilitation 


Prior to the 1990 Act, there was no statutory requirement to provide vocational rehabilitation 
services. The Board had a statutory discretion to do so under the pre-1989 and pre-1985 Acts, and 
had developed a number of policies on vocational rehabilitation. Vocational rehabilitation 
activities also had the potential to affect a worker’s level of entitlement to supplementary benefits 
and temporary partial disability benefits under the pre-1985 and pre-1989 Acts. For workers 
covered by this earlier legislation, vocational rehabilitation activity is now also relevant to 
entitlement to a transitional supplement under section 147(2) of the 1990 Act. 


The 1990 Act created a new scheme of compensation for workers injured after December 31, 
1989. Vocational rehabilitation is central to this new scheme. The old pension assessment scheme 
was replaced with a compensation system tied to the loss of earnings caused by the compensable 
injury. The 1990 Act also imposed a new statutory obligation on the Board to offer rehabilitation 
services to reduce income loss due to a compensable injury. Vocational rehabilitation continues 
to be relevant to entitlement to temporary partial disability benefits under section 37(2)(b) of the 
1990 Act, but is now also relevant to a worker’s permanent compensation. The 1990 Act requires 
consideration of the prospects of successful medical and vocational rehabilitation in determining 
a worker's future loss of earnings under section 43(7) (commonly called a FEL award). 
Rehabilitation, in particular medical rehabilitation, is also relevant to a determination of a 
worker’s non-economic loss under section 42 (NEL award). 


Three decisions have issued which commented on the connection between vocational 
rehabilitation and a FEL award. See Decisions No. 344/93 (1993), 27 W.C.A.T-R. 259, 500/93 
(1993), 27 W.C.A.I.R. 314, and 607/93 (1993), 28 W.C.A.T.R. And see Decision No. 489/931 
(November 29, 1993), which asked for submissions on FEL awards. Decision No. 344/93 found 
that the Tribunal could retroactively authorize a worker's self-directed rehabilitation program 
pursuant to the Tribunal’s ability under section 86(3) to make any order which the Board could 
make. The Panel approved the Board’s practice of granting a nominal FEL sustainability award so 
that the worker could receive a FEL supplement while co-operating in an authorized vocational 
rehabilitation program. Decision No. 500/93 held that the Board’s policy of paying transitional 
supplements retroactively if the worker successfully appealed should also apply to a successful 
appeal of a FEL supplement. 


This reporting period saw the beginning of a trend for panels to be more pro-active in 
identifying rehabilitation steps which should be taken. In one case, the panel retained a 
vocational rehabilitation consultant to provide evidence. See Decisions No. 924/91 (March 18, 
1993), 500/93 and 592/921 (February 16, 1993). Panels have also directed the Board to provide the 
worker with further rehabilitation services where the original services were not appropriate, or 
where circumstances had changed and the panel was satisfied the worker would now benefit 
from rehabilitation. See Decisions No. 490/92 (January 11, 1993) and 592/92/. And see Decision 
No. 614/93 (1993), 28 W.C.A.T.R. 


Occupational Stress 


The 1990 and 1991 Annual Reports record that the Board was then in the process of developing 
a policy on chronic occupational stress, in addition to its policy on stress claims resulting from 
traumatic and life-threatening events. Since no Board policy on chronic stress materialized 
during this reporting period, the Tribunal continued to adjudicate chronic stress appeals under 


the Act on a case-by-case basis. 
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The Tribunal now appears to have abandoned the original approach to stress claims proposed 
in Decision No. 918 (1988), 9 W.C.A.T.R. 48, that workplace stressors either be unusual, or that 
they be the predominant cause of a disability. No cases during the two years covered by this 
Report applied this test. 


This reporting period has seen the development of a new test, which addresses the problem of 
how to assess workplace stressors and the subjective reaction of workers to them. Decision No. 
631/91 (1992), 21 W.C.A.T.R. 251, held that the test was whether there were stressors, usual or 
unusual, in the workplace and, if so, would a reasonable person in a similar situation find these 
stressors to be potentially disabling. Decision No. 717/88 (August 19, 1992) agreed that the 
reasonable-person test should be applied in deciding whether there were any workplace 
stressors. And see Decisions No. 636/91 (1992), 21 W.C.A.T.R. 277, and 672/92 (December I], 
1992). This test represents a middle ground between a purely objective and purely subjective 
assessment of workplace stressors. 


Stress claims are particularly challenging to adjudicate and may require a detailed review of 
the workplace. It is interesting to note that two cases during this reporting period were based on 
allegations of discrimination and harassment. Decision No. 198/92 (1992), 24 W.C.A.T.R. 158, 
found that the allegations of racial discrimination were not objectively verifiable and the worker's 
stress was not compensable. In Decision No. 636/91, the panel reviewed allegations of sexual 
and racial harassment following the integration of male and female units in a correctional facility. 
The panel found that, viewed objectively, the workplace stressors were serious and a reasonably 
stable person would have been seriously affected. The worker's reactions were not markedly 
different, and her stress disability was compensable. And see Decision No. 586/91 (1993), 28 
W.C.A.T.R., which found that the Act removes the right to sue for damages for sexual harassment 
which occurs in the course of employment. 


Decision No. 397/92 (January 28, 1993), which involved a claim for stress by a police officer, is 
also of interest. The panel noted that the worker’s claim could equally have been accepted under 
the current Board policy for psychological disability, which allows for entitlement for workplace 
stress arising from stressful incidents that are sudden, shocking or life-threatening. 


Occupational Disease 


Occupational disease cases involve workplace exposure to harmful processes or substances. 
The Tribunal’s interpretation of the law in this area remains the same. Disabilities are 
compensable if they fall within the statutory definition of “industrial disease”, or within the 
“disablement” branch of the definition of “accident.” 


Occupational disease cases are among the most complex to adjudicate, since decisions often 
have to be made on the basis of developing, and often conflicting, medical and scientific 
knowledge. As Decision No. 645/93 (1993), 28 W.C.A.T.R., notes, entitlement can be granted in 
the absence of supportive epidemiological evidence if there is persuasive medical and 
non-medical evidence which establishes, on a balance of probabilities, that there is a causal 
relationship between the work and the disability. 


Among the issues recently considered by the Tribunal are the relationships between full-body 
vibration and back disability (Decision No. 373/91 (December 14, 1992)), lung cancer and 
exposure to coke oven emissions and welding fumes (Decision No. 307/89 (January 10, 1992)); 
and manual work and Dupuytren’s contracture (Decision No. 645/93 (1993), 28 W.C.A.T.R.). 
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Decisions No. 134/89 (1993), 26 W.C.A.T.R. 32, and 375/92 (1993), 28 W.C.A.T.R., extensively 
reviewed lung cancer and exposure to asbestos, and the medical evidence that asbestosis tends 
to precede the onset of lung cancer. The panels concluded that the intensity of exposure and the 
latency period are the two most important factors in assessing a causal relationship between 
asbestos and lung cancer. And see Decision No. 786/91 (January 19, 1993) which considered the 
medical controversy concerning a relationship between exposure to silica and lung cancer, when 
there is no evidence of silicosis. 


Workplace exposure can also aggravate a pre-existing condition, or can sensitize a worker to a 
particular substance. For an interesting discussion of the difference between exposure to 
irritants and sensitizers on an underlying asthmatic condition, see Decision No. 437/92, (1993), 
26 W.C.A.T.R. 181. Several decisions have considered how to assess a pension for asthma under 
the pre-1989 legislation. Decision No. 740/91 (1993), 25 W.C.A.T.R. 16, preferred the Quebec 
guidelines to the AMA guidelines in assessing pensions for pulmonary impairments. The Quebec 
guidelines use three different measures of impairment: level of bronchial responsiveness, level of 
bronchial hyperactivity and need for medication. And see Decisions No. 304/93 (1993), 27 
W.C.A.T.R. 244, and 617/93 (October 28, 1993) on pension assessments for asthmatic conditions. 


Hearing loss due to exposure to noise is treated as an industrial disease under the Act. The 
Tribunal now has substantial experience in reviewing hearing loss and tinnitus claims. See, for 
example, Decisions No. 789/90 (1992), 22 W.C.A.T.R. 84, 27/92 (January 20, 1993), 33/92 (January 
20, 1993), 356/92 (1993), 25 W.C.A.T.R. 116, 78/93 (October 22, 1993), and 405/93 (October 18, 
1993). Decision No. 434/89A (1993), 27 W.C.A.T.R. 1, considered the appropriate start date for 
entitlement to benefits under the Board’s 1988 hearing loss policy, which reduced the entitlement 
requirements to a 35 decibel loss in one ear and 25 decibels in the other. The panel agreed with 
Decision No.915A (1988), 7 W.C.A.T.R. 269, that the common law requires limits on retroactivity 
where there is a change in policy because of an “overruling” based on legal or medical 
developments. The panel decided that July 10, 1976, was the appropriate start date, since that was 
when the Board knew or ought to have known of the relevant medical advances. 


Experience Rating of Employers 


NEER is an experience rating program which is intended to shift some of the burden of a rate 
group’s costs to employers with greater claim costs. An employer's actual costs in a year are 
compared with the assessment rate for the rate group. The employer's costs for that year are 
considered in the calculation of the employer’s assessment in each of the following three years. 


Decision No. 709/91 (1992), 23 W.C.A.T.R. 214, considered the proper interpretation of the 
transitional provisions which were adopted when the Board introduced a new NEER formula in 
1987. The Panel affirmed previous Tribunal cases which found that the Tribunal has the 
jurisdiction to hear all aspects of an employer’s assessment appeal, but that the systemic effect on 
the Board’s administration must also be considered. On the évidence in Decision No. 709/91, the 
panel accepted the employer's interpretation of the “best of three” formula. The Panel left open 
the possibility that the Board might devise a policy solution for handling future cases or might 
enter into further negotiations with the relevant industry association. An appeal involving similar 
issues was brought to the Tribunal in Decision No. 214/931 (1993), 27 W.C.A.T.R. 192, but the 
panel allowed it to be withdrawn at the employer's request to enable the Board to reconsider its 
decision. 
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Decision No. 509/92 (1993), 28 W.C.A.T.R., is also of interest. It dealt with the impact of the © 


no-fault auto insurance scheme on NEER assessments. 


Associated Employers 


Decision No. 43/90 (1992), 23 W.C.A.T.R. 86, noted that there was no definition of an associated 
employer in the Act or regulations. The panel found that it was unreasonable to deem two — 
companies to be related for assessment purposes solely on the basis of a family relationship. And — 


see Decision No. 778/90 (1992), 23 W.C.A.T.R. 143, which considered the relationship betweena 
principal and contractor under section 9(3) of the pre-1989 Act, and also the appropriateness of 
piercing the corporate veil. 


Decision No. 457/90 (1992), 22 W.C.A.T.R. 68, held that despite an employer having separate | 
WCB account numbers for its various plants, an individual plant could not be treated as separate | 
entity for penalty assessment where the individual plant was a fully integrated part of the | 


company’s operations and all plants were in the same rate group. 


Chronic Pain and Fibromyalgia 


Chronic pain and fibromyalgia have been issues of continuing interest to those involved in | 
workers’ compensation. While the Board and Tribunal initially took different views of whether | 


chronic pain was within the scope of the Workers’ Compensation Act, the WCB board of directors 
section 93 (then section 86n) review of June 1, 1990 (Review of Decisions No. 915 and 915A 
(1990), 15 W.C.A.T.R. 247) showed substantial agreement between the two institutions. The board 


of directors found that there was no need to direct the Tribunal to reconsider Decision No. 915 — 
(1987), 7 W.C.A.T.R. 1, and Decision No. 915A (1988), 7 W.C.A.T.R. 269, which had held that | 


chronic pain was compensable and that the start date for compensation should be March 27, 


1986. However, the board of directors subsequently directed the Tribunal to reconsider a number 
of Tribunal decisions which had awarded temporary benefits for chronic pain prior to March 27, | 


1986. 


The background to the Board’s and Tribunal’s treatment of chronic pain and fibromyalgia is set 


out in some detail in Appendix C to the Third Report and in the 1991 Annual Report. And see 
Decision No. 12R2 (1993), 26 W.C.A.T-R. 1. 


The Tribunal’s reconsideration processes had been put on hold pending the board of directors’ 
determination of a request to reconsider its section 93 direction. At the close of the last reporting © 
period, the Tribunal was in the process of contacting the parties and rescheduling pre-hearing | 
conferences. 


During this reporting period, two final Tribunal decisions issued in these cases. There have also 
been a number of interim decisions. Submissions from the Board have been obtained in several 
cases, and more decisions should issue in the next reporting period. 


The issues in dispute in the two final decisions included the relationship between the Board 
and the Tribunal on a section 93 review. Decision No. 757R (June 29, 1993) agreed with the earlier 
analysis in Decision No. 42/89 (1989), 12 W.C.A.T.R. 85, about the weight to be accorded to the - 
Board’s interpretation of law and policy when considering the very case in which reconsideration — 
was directed. While the Tribunal is obliged to apply the Board's interpretation in reviewing the 
facts of the case, the Tribunal must also be satisfied the case was properly subject to a section — 
93(1) review. In Decision No. 757R, the panel concluded, based on the wording of the original 
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decision and more recent medical assessments, that the worker’s compensable disability was 
organically based, and not attributable to chronic pain. Thus, Decision No. 757 (May 30, 1988), 
did not turn on the Board’s interpretation of the appropriate retroactivity date for chronic pain, 
and the Tribunal was not required to reconsider. The Board was ordered to pay temporary total 
disability benefits for an organic condition, as originally ordered. 


Reconsideration was also denied in Decision No. 12R2, but for somewhat different reasons. 
Decision No. 12R2 concerned unique facts, as it was the only chronic pain case reviewed by the 
Board that was released prior to the adoption of the Board’s chronic pain policy. The panel 
reviewed the handling of the worker's case in detail, and the impact of the section 93 review on it. 


In addition to the test proposed in Decision No. 42/89 for determining whether a case was 
properly subject to a section 93 review, Decision No. 12R2 found that other concerns, including 
natural justice concerns, could lead to a conclusion that a decision should not be reconsidered. 
While there were several process concerns, the panel's primary concern was that the Board’s 
policy had been applied retroactively to a final Tribunal decision which had been released nine 
months before the policy was adopted. Reconsideration was denied and the Board was directed 
to implement the original decision. 


Turning to other chronic pain cases, the Tribunal has had occasion to review the Board’s new 
Psychotraumatic and Behavioural Disorders Rating Schedule. See Decisions No. 722/92 (April 
29, 1993), and 571/91 (February 24, 1992). And see Decision No. 389/91 (February 6, 1992). 
Decision No. 741/90 (February 5, 1992), upheld the Board’s use of the Psychotraumatic and 
Behavioural Disorders Rating Schedule in fibromyalgia cases. 


Canadian Charter of Rights 


The Canadian Charter of Rights and Freedoms is part of the Constitution of Canada and 
protects the civil liberties of Canadians. Section 24(1) of the Charter provides that anyone whose 
rights or freedoms have been violated may apply to a “court of competent jurisdiction” to obtain 
such remedy as the court considers just in the circumstances. Section 52(1) of the Constitution 
provides that the Constitution is the “supreme law” of the land and any law inconsistent with the 
Constitution is “to the extent of the inconsistency, of no force or effect”. 


As the 1990 Annual Report noted, the Tribunal has had few Charter challenges. Decision No. 
534/901 (1990), 17 W.C.A.T.R. 187, was the most comprehensive Charter decision as of the end of 
1991. The Panel adopted the reasoning of the Ontario Court of Appeal in Cuddy Chicks Ltd. v. 
Ontario (Labour Relations Board) (1989), 62 D.L.R. (4th) 125, in holding that the Tribunal was 
not a court of competent jurisdiction under section 24(1) of the Charter, but that tribunals could 
hear challenges to their constituent legislation under section 52(1). The panel invited 
submissions on whether the Tribunal had the jurisdiction to decline to hear a Charter challenge 
under section 52(1). 


Subsequently, the Supreme Court of Canada released four decisions dealing with the Charter 
and administrative tribunals. While these decisions did not affect the panel's decision on section 
24(1), they clarified and changed the law on section 52(1). The panel considered section 6201) 
again in light of the new law. 


Decision No. 534/90 (1992), 23 W.C.A.T.R. 121, found that section 52(1) does not confer 
Charter jurisdiction on a tribunal; such jurisdiction exists only if the legislature expressly or 
implicitly intended to confer such jurisdiction on the tribunal. In determining the legislature’s 
intent, it is particularly important to consider whether the tribunal's legislation authorizes it to 
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determine questions of law. Other factors to consider include: whether the tribunal determines 
questions of law in accomplishing its ordinary tasks; whether the tribunal’s usual work involves 
application of complex legislative rules or regulations; whether the remedies available to the 
tribunal would be effective; whether the tribunal has specialized competence to make a valuable 
contribution to the constitutional issue in question; and issues of practicality and convenience. 
The panel concluded that a tribunal's jurisdiction under the Charter may or may not exist 
depending on the issue in dispute. 


- 


Based on the factors outlined above, Decision No. 534/90 held it would be reasonable to infer 
that the legislature intended to confer general Charter jurisdiction on the Tribunal. However, the 
panel found there was no jurisdiction to consider the Charter issue raised in this case, since the 
Tribunal did not have the jurisdiction to fashion a suitable remedy. 


While it was not necessary to decide this issue in light of the ruling on jurisdiction, the majority | 


| 
i 


concluded that the Supreme Court decisions did not affect the interim decision’s reasoning about 


the possibility of the Tribunal having a discretion to refuse to consider a Charter issue even where 
its jurisdiction to consider the issue was clear. The minority view was that where Charter 
jurisdiction existed, it was mandatory. 


Other Issues 


Other interesting legal and medical issues to come before the Tribunal include: the 
retroactivity of interest payments (Decisions No. 483/88A (July 2, 1992), 819/89 (July 10, 1992), 
168/92 (1992), 22 W.C.A.T.R. 279, and 109/91 (1992), 24 W.C.A.T.R. 43); the effect of an altered gait 


in one leg on the other leg (Decision No. 67/92 (August 6, 1993)); the calculation of a second 


penalty after a long period of time with no penalty (Decisions No. 249/93 (1993), 27 W.C.A.T.R. 


220, and 770/91 (1992), 22 W.C.A.T.R. 219); and the collection and waiver of overpayments 
(Decisions No. 24F2 (1992), 22 W.C.A.T.R. 1, 879/921 (January 8, 1993), 624/92 (1993), 25 


W.C.A.TR. 175, 118/93 (March 5, 1993), 34/9212 (1993), 27 W.C.A.T.R. 105, 327/93 (June 7, 1993), 


and 241/93 (June 7, 1993)). 


JUDICIAL REVIEW ACTIVITY 


In 1992, applications for judicial review were heard by the Divisional Court in Decisions No. 
977/89 (1990), 13 W.C.A.T.R. 298, 155/90 (March 12, 1990) and 32/91 (1991), 18 W.C.A.T.R. 2583 


All three applications were dismissed. 


The application for judicial review of Decision No. 801/88 (November 23, 1988) was dismissed 


for delay on December 29, 1992. 


In 1993, the Divisional Court heard applications for judicial review of the following nine 
Tribunal decisions: 


Decision No. 497/90 (September 27, 1990), heard January 13, 1993; 
-- Decision No. 1030/89 (1991), 20 W.C.A.T.R. 46, heard February 4, 1993; 
Decisions No. 936/90 (January 30, 1991) and 936/90R (September 16, 1992), heard May 12, 1993; 


and 289/90 (July 20, 1992), heard together on June 3, 1993; 
Decision No. 345/91 (March 18, 1992), heard September 27, 1993. 


' 
' 


All applications were dismissed. 


9) - 


Decisions No. 927/89 (1992), 23 W.C.A.T.R. 33, 287/90 (July 20, 1992), 288/90 (July 20, 1992) 
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The motion for leave to appeal to the Court of Appeal respecting the decision of the Divisional 
Court upholding the Tribunal’s Decision No. 656/88 (December 9, 1988) was heard on May 3, 
1993, and a motion for leave to appeal to the Court of Appeal respecting Tribunal Decisions No. 
927/89, 287/90, 288/90 and 289/90 was heard on December 6, 1993. Both motions were 
dismissed. 


The application for judicial review of Decision No. 917/88 (August 11, 1989) was abandoned. 


At the end of 1993, five applications for judicial review of the following Tribunal decisions 
remained outstanding: 


-- Decision No. 824/90 (April 2, 1992); 

-- Decision No. 716/91 (1993), 26 W.C.A.T.R. 93; 
-- Decision No. 33/93 (April 20, 1993); 

-- Decision No. 385/93 (August 4, 1993); 

-- Decision No. 439/931 (July 13, 1993). 


There was, as well, an application for judicial review of a panel's preliminary rulings, made in 
appeal No. WCAT 93-0199. 


Other Matters 


On December 2, 1992, an injunction was granted by the Ontario Court (General Division) 
restraining an applicant from proceeding with a section 17 application before the Tribunal 
until the trial or other final disposition of the matter. The Tribunal was granted status as a 
friend of the Court and opposed the granting of the injunction on jurisdictional grounds. On 
February 4, 1993, leave to appeal from this decision was granted, and on June 9, 1993, the 
Divisional Court set aside the injunction. The decision to set aside is now subject to a motion 
for leave to appeal to the Court of Appeal. 
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THE TRIBUNAL REPORT 


THE APPEAL PROCESS 


The appeal process used by the Tribunal has been represented graphically as a flow chart on 
the facing page (Figure 3, p. 22). The process from receipt to final disposition of a typical appeal 
is as follows. 


Appeals are logged in by Records and forwarded to Intake, the department responsible for 
obtaining the worker’s file from the WCB and other necessary preliminary information. Once 
Intake’s work is complete, it forwards the file to the Tribunal Counsel Office where the case is 
prepared for hearing. The main vehicle in this regard is the Case Description (CD) which 
provides an indexed copy of all relevant documents from the WCB file and it may include a 
summary of the facts and identify the issues. Upon completion, the CD is forwarded to the WCB 
and to the worker and employer, or their representatives, who are free to request deletions, 
additions or amendments. 


(The worker's consent to the employer having access to documents in his or her file is sought at 
the initial stages of an appeal. If the consent is withheld, the processing of the appeal is put on 
hold while the issue of the employer's right of access to relevant documents is decided by a 
Tribunal panel. This is done in a special panel process). 


At the same time, the CD is sent to the Tribunal’s Medical Liaison Office (MLO), to the Tribunal 
counsel assigned to assist with the case and to the Scheduling Department. A hearing date is set 
by the Scheduling Department if it was not previously set when the CD was sent to the parties. 
The MLO identifies medical issues in the case and checks the medical evidence available in the 
file and consults where necessary with the Tribunal’s Medical Counsellors as to significant 
omissions or deficiencies. Problems with the medical evidence are addressed by further 
investigating, perhaps through seeking further information or clarification from doctors whose 
reports are to be found in the WCB file or by seeking additional advice or opinions from doctors 
on the Tribunal’s roster of Order-in-Council appointed medical assessors. If this activity cannot 
be completed before the hearing date, the problem is brought to the attention of the hearing panel 
at the hearing and the panel may direct post-hearing completion of such further investigation. 


A hearing panel may, in any event, in the course of the hearing and decision-making process, 
identify for itself a need for further medical or other investigation. Where that happens, it will 
instruct the Tribunal Counsel Office to co-ordinate and direct that investigation, post-hearing. 


The results of any Tribunal investigations, whether post-hearing or pre-hearing, are shared 
with the parties, who are entitled to make submissions in respect of them. 


It is usual for panels to rely on written medical reports as sufficient indication of a doctor's 
evidence. However, where a report requires clarification or explanation, and the panel decides a 
written clarification is not sufficient, the report’s author may be required to testify and questioned 
about the report. 


The Tribunal counsel investigates the law relating to an appeal and, where necessary, provides 
the hearing panel, and the parties, with copies of especially significant previous decisions of the 
Tribunal or of other authorities. He or she also assists with any need for further clarification of 
the issues likely to be addressed by a hearing panel and provides information to both parties’ 
representatives concerning the probable issue-agenda and the Tribunal’s hearing process. 
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All evidence including the CD must be filed and distributed to the parties three weeks before 
the hearing. 

The CD, any additions to the CD requested by the parties, and any product of the pre-hearing | 
work of the MLO or the Tribunal counsel is delivered to each member of the tripartite hearing 
panel a few days before the hearing date and is read by them in advance of the hearing. 


At the hearing, any participating party is entitled to submit such further documentary evidence: 
as he or she considers necessary and to have any witnesses testify. This is subject to the) 
obligation to give the other party and the Tribunal three weeks advance notice of such evidence. | 
Witnesses may be cross-questioned by the other party and by any member of the hearing panel. It 
is usual for at least the worker to testify. ) 

Once all the evidence has been presented, submissions on the evidence and law are made and) 
the hearing is then considered complete. The hearing is, however, always subject to being 
reconvened on the initiative of the hearing panel if the panel concludes that additional evidence 
or further submissions are needed. 

After the hearing, the decision is made through a process involving panel caucuses, drafting 
reasons, reviewing draft reasons, re-drafting, further caucuses, etc. The drafting of reasons is the 
responsibility of the panel chair but all three members of the hearing panel participate fully in the 
decision-making process. The panel may submit the decision to the Tribunal’s draft review 
process. 

After the decision is released, the Tribunal may receive a request for reconsideration, or be 
asked to respond to a complaint to the Ombudsman’s Office, or the decision may become the 
subject of judicial review. 


VICE-CHAIRS, MEMBERS AND STAFF 


Lists of the Vice-Chairs and Members, senior staff and Medical Counsellors active during the 
reporting period, as well as a record of the roster changes and résumés for newly appointed. 
Vice-Chairs and Members, can be found in Appendix B. 

TRIBUNAL COUNSEL OFFICE | 


The Tribunal Counsel Office (TCO) consists of six groups, each reporting to the General 
Counsel. 


Intake 


The Intake Department handles all incoming appeal applications and the public’s questions 
about appeals and about the appeal process. The Intake Department has been primarily, 
responsible for all the Tribunal’s “special section” cases. The special section cases include 
section 71 access to worker file cases, section 23 employer requests for medical examination anc 
section 17 cases on the right to maintain civil actions for damages. 


However, the Intake Department is not responsible for rehabilitation or re-employment issues 
under sections 53 and 54 of the Act. These special section cases are handled by a senior TCC 


lawyer. 
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The legal aspects of Intake work are carried out under the review of TCO lawyers. Special 
section cases constitute approximately 32 per cent of the Tribunal’s incoming cases and often 
involve complex legal issues. 


The Intake Department is headed by the Intake Manager. 


Case Description Writers 


Case Description Writers are responsible for preparing all cases for hearing according to a 
standardized model and within certain time limits. 


The Case Description group works under the supervision of a senior TCO lawyer. 


Pre-hearing Legal Workers 


When the case description is complete, the case is scheduled and transferred either to a legal 
worker or to a lawyer. Approximately 90 per cent of cases are handled by legal workers. These 
legal workers deal with matters that arise pre-hearing and provide assistance to the parties if 
there are questions respecting the preparation of the cases. 


Lawyers 


Lawyers handle a small number of the most complex cases, involving novel legal issues or 
issues which have been identified as involving a significant Tribunal interest. 


At the request of the hearing panel, lawyers may attend hearings to cross-question witnesses or 
may provide the panel with evidence, usually in the form of expert evidence from one of the 
Tribunal’s medical assessors. The purpose of these functions is to ensure that there is an 
adequate record before the panel. Lawyers may also make submissions on matters of law either 
by way of written submissions or orally at the hearing, when this is requested by the hearing 
panel. However, TCO lawyers do not make submissions on issues of fact and all submissions are 
presented in as neutral a manner as possible. 

Lawyers also provide assistance to legal workers and supervise many of the functions carried 
out by legal workers. 

In both 1992 and 1993, there were five lawyers in TCO, exclusive of the General Counsel, as 


well as one articling student. Major issues which required lawyer input continued to include 
questions of legislative interpretation in re-employment appeals and issues related to stress 


claims. 
TCO lawyers also handle applications for judicial review and other court related matters. 


Post-hearing Legal Workers 


When the panel identifies that additional information is required after a hearing, a request is 
made to the post-hearing legal workers, who coordinate this continuing investigation. The 
post-hearing legal workers are headed by the Senior Legal Worker, Post Hearing. 
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Medical Liaison Office 


The Medical Liaison Office (MLO) co-ordinates and oversees all of the Tribunal’s interactions » 
with the Medical Community and facilitates the Tribunal’s use and understanding of medical | 


evidence. 


Because the Tribunal has an interest in ensuring that hearing panels have sufficient and 
appropriate medical evidence on which to base decisions, all case descriptions are reviewed by — 
the MLO for the purpose of identifying those cases in which the medical issues may be 
problematic, complex or novel to the Tribunal. Those cases selected from this process are | 
referred to the Tribunal’s Medical Counsellors to be sure that the medical assessment of the 
worker's injury is complete, that the record contains opinions from appropriate experts when 
required and that questions or concerns about the medical issues that may need clarification for | 
the hearing panel are identified. 


At the pre-hearing stage, counsellors may recommend getting more information from the | 
patient’s attending physician(s).. In addition, counsellors may recommend Medical Assessor 
opinion if the diagnosis of the worker's condition is unclear, or if there is a complex medical 
problem that needs explanation, or if there is an obvious difference of opinion between qualified | 
experts. 


At the post-hearing stage, panels requesting further medical investigation, may request the | 
assistance of the MLO in preparing specific questions that may be helpful in resolving mi heal. 
issues that are troubling to the panel. Counsellors assist MLO in providing additional questions 
for the hearing panel’s consideration. 


In addition to case specific medical evidence issues, the MLO co-ordinates the Tribunal’s 
medical audit of decisions for the purpose of obtaining from the Medical Counsellors a medical | 
professional’s perspective on the manner in which medical facts or theory are treated or recorded 
in Tribunal decisions. The audit permits the Tribunal to evaluate its processes and practices as_ 
they relate to medical issues and medical evidence, and to further educate Tribunal members and | 
staff through medical education initiatives. 


MLO continues to place in the WCAT Library, medical reports and transcripts of WCAT experts | 
on medical/scientific issues that contain information that may be useful in future appeals. These 
reports and transcripts have been anonymized and literature cited in reports has been placed in| 
the Tribunal’s vertical file. This collection of medical reports specific to issues that arise in the | 
workers’ compensation field is unique within the Ontario WC system and is accessible to the 
public. Discussion papers on general medical topics that frequently arise in compensation. 
matters prepared by the Tribunal’s Medical Counsellors or Medical Assessors are also available in 
the Library. 


The above material was identified by the Occupational Disease Task Force (appointed by the 
Ontario Minister of Labour in 1991 to investigate research and information resources respecting 
occupational diseases) as a significant component of the Province’s resources for gathering and 
disseminating information and research respecting occupational diseases. 


Database 

In 1993, the MLO began to use a database designed by the Chief Information Officer to help. 
track the nature of medical issues at the Tribunal, the type of investigations conducted by the 
office, decisions using this evidence, and which assessors provided expert evidence to the 
Tribunal. The database can be searched by WCAT number, decision number, medical issue, and. 
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assessor or counsellor, and will help the MLO analyze the nature and extent of its workload and of 
the medical investigations conducted by the Tribunal. It is also expected that the database will 
give us a clearer idea of what information exists within the Tribunal that may be useful in appeals 
with similar medical fact situations. 


Medical Counsellors 


One of the Tribunal’s original Medical Counsellors, Dr. Tom Morley, (neurosurgeon) resigned at 
the end of 1992. Dr. Morley contributed significantly to the Tribunal’s growth and development in 
respect of medical matters. Particularly noteworthy, is a paper he wrote entitled “Legal and 
Medical Attitudes — Aspects of Causation”, published by the Tribunal in the Compensation 
Appeals Forum, Volume 4, No. 1, 1989. This document is part of the training material provided to 
new panel members. 


Replacing Dr. Morley since January 1993, has been Dr. Ross Fleming, previously a WCAT 
Assessor. Dr. Fleming is an experienced neurosurgeon, who, for nearly twenty years was Head, 
Division of Neurosurgery at Toronto Western Hospital. He is currently a professor in the 
Department of Surgery, University of Toronto, and has served on the executive of many 
distinguished professional societies, nationally and internationally. 


Medical Assessors 

The Tribunal continues to retain and attract to its Medical Assessor roster many of the 
Province’s most distinguished medical experts. A concerted effort has been made to recruit 
qualified female physicians and doctors with diverse cultural and language backgrounds. 


INFORMATION DEPARTMENT 
Library Activities 
Acquisitions and Database Growth 


Acquisitions (that is, documents added to the library) have traditionally been used as a method 
for indicating the growth or stability of a library’s collection. While these figures continue to 
provide useful information about the physical size of the library, another indication of library 
activity is database growth. The following figures reflect both indicators. Database growth 
indicates not only documents acquired, but also access points created to those documents. 


During the reporting period, 498 books and government documents were added to the 
collection, 215 entries were added to the Juris database (case name index of judicial decisions) 
and 2,844 entries were added to the Library database (periodical and vertical file index). Nine 
hundred and twenty-one documents were acquired through interlibrary loan. 


Subscriptions 
Serials and looseleaf textbooks were evaluated with a view to cancelling less essential titles. 
Sixteen serial titles and seven looseleaf services were cancelled during the year. 


An examination of the looseleaf textbooks revealed that it is more cost effective to replace the 
entire book every two or three years rather that keep it constantly up to date. In future only 
critical titles will be kept up to date with the looseleaf service. A review of these titles will be 


carried out annually. 
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Reference and Information Services 
Demand for these services continues to rise. The introduction of the DDS On Disk service in 


January 1993 has led to a decline in requests from out of town for online searches of WCAT | 
Decision Summaries. Nevertheless we answered more queries in 1993 than 1992. In 1992 (the | 
first year we kept consistent records of the number of inquiries), 910 reference questions were | 


answered and assistance given with 687 directional inquiries. For 1993, the figures were 1,064 


and 757. Reference questions range from staightforward searches in one of the library’s databases — 
which may be accomplished in a short time to complex research projects involving manual and © 


database searching of our own resources and in external databases and library collections. 


Directional inquiries involve directing a client to document locations and providing information | 


regarding library resources and services. 


External clients continue to form a significant part of our clientele both in person and on the 
telephone. 


Book Selection 
Books and other documents are now selected by committee with input from the librarians 
providing reference services. 


Online Catalogue 

Library staff made use of the computer records for the Library’s book collection located onan 
external bibliographic utility, Utlas. The records were downloaded from Utlas and read into a 
database on the Library’s in-house system, Cardbox-Plus. The book collection can now be 
searched in the Cardbox-Plus “Books” files in the Library. The in-house system has proved to bea 
cost saving alternative allowing for streamlined cataloguing procedures and providing the 
flexibility and currency offorded by an online public access catalogue. 


Improved Database Access 


The Library maintains and provides access to several Tribunal databases, including summaries 


of the Tribunal’s decisions and an index to the Library’s vertical files. These databases are 
accessible to both WCAT staff and the public. 


A series of manuals were written to provide Cardbox Plus users with detailed instruction in 
searching each of the Library’s in-house databases. Other user documentation includes a more 
general user guide and a manual aimed specifically at DDS On Disk users. (Please see note under 
Publications Department for a description of the new DDS On Disk service) 


Other steps taken to make the Library’s databases more “user-friendly” included designing — 


simpler display screens, adding an introductory screen explaining the content of each database 
and allowing for switching between databases at the touch of a computer Key. 


Publications 
DDS On Disk 


A database containing summaries of the Tribunal’s decisions has been available for public | 
research in the Tribunal’s Library for several years. The DDS On Disk service was introduced to — 


make this database available to subscribers to perform searches on their own premises: 


Subscribers will be able to search the database by keywords, decision number, release date, panel 
members or materials considered by the decision. As the service is provided on disks (updated 
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monthly) there are no on-line charges. The DDS On Disk became available to subscribers early in 
1993. 


WCAT Online 


WCAT Online continues to be available to subscribers as a full-text database, but it will be 
transferred from Southam Electronic Publishing’s Private File Service to Infomart Online, early 
in 1994. Southam will be assuming the costs of storing and maintaining the database, which 
previously were paid by the Tribunal. Users will benefit from the superior search and display 
capabilities of Infomart’s search software. Subscribers to Infomart will have access to several 
legal, news and business-oriented databases, as well as to WCAT Online. 


Project to Improve Research Services 


The Tribunal’s print and electronic research services rely on keyword terms as the main access 
point to the Tribunal’s decisions. In March 1988, an improved set of keyword terms was 
introduced for the classification of issues arising in subsequent Tribunal decisions. As the prior 
decisions (approximately 2,000) remained keyworded with the original set of terms, researchers 
have since had to search two sets of keyword terms when researching Tribunal decisions. 


A project has been completed which re-keyword all of the decisions that were classified with 
the original keyword terms, replacing them with the new keyword terms introduced in March 
1988. A single set of keywords will greatly simplify the research process. Also, some older 
decisions had been keyworded, but were not summarized. A summary is now provided for every 
decision released by the Tribunal. 


These improvements have already been introduced into the databases (DDS On Disk and 
WCAT Online). They will appear in the Decision Digest Service over the next year. 


W.C.A.T. Reporter 


The W.C.A.T. Reporter contains the full text and headnotes of selected Tribunal decisions 
which cover a broad range of compensation issues. The Reporter has been published by the 
Tribunal in conjunction with Carswell. Beginning in 1994, the Tribunal will be publishing the 
Reporter on its own. With the Publications Department assuming this extra workload, the 
Tribunal will realize substantial savings. 


Decision Digest Service (DDS) 

Several adjustments were required to the DDS binders as a result of the renumbering of the 
Workers’ Compensation Act that resulted from the introduction of the Revised Statutes of 
Ontario, 1990. 

1. All keyword terms that used to contain a reference to a section number of the Act have been 
revised so as to identify the relevant issue by subject matter, rather than by section number. For 
example, the keyword term “Section 15 application” has been replaced by “Right to sue”. 

2. The section headings of the Act found in the consolidated Annotated Statute (1985 - April 26, 
1991) continue to be based on the R.S.O. 1980 numbering of the Act while the section headings 
of the Act found in the cumulating Annotated Statute segment of the Cumulative Index binder 
use the R.S.O. 1990 numbering of the Act. 

3. The Section 15 Index has been renamed the Section 17 Index to reflect the change in the 
numbering. 
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Practice Directions 

The Tribunal’s practice directions have also been revised to reflect the renumbering of the | 
sections of the Act brought about by the R.S.O. 1990. Those practice directions which hada | 
section of the Act as part of their title, were renamed. | 


Leaflet 

The leaflet was first introduced in 1992. It is a plain language introduction to the Tribunal | 
entitled This Is the Workers’ Compensation Appeals Tribunal. The leaflet has decreased our | 
reliance on the pamphlet, A Straightforward Guide to the Workers’ Compensation Appeals 
Tribunal, which is a more expensive publication and contains more detailed information than is — 
necessary for a general introduction to the Tribunal. | 


Depository Library Programme 
The W.C.A.T. Reporter and the Decision Digest Service binders were made available, at no 
charge, to all full depository libraries in the Ontario Government’s depository library programme. 
As these libraries are located throughout Ontario, accessibility to the Tribunal’s decisions for 
researchers who are unable to use the Tribunal Library in Toronto has been much improved. 


Photocopy Service 
Copies of the Tribunal’s decisions are available through its Photocopy Service. A 
premium-priced Rush Service was added to the Standard Service. 


Compensation Appeals Forum 
The Compensation Appeals Forum was discontinued due to a lack of interest in submitting | 
original contributions. 


SYSTEMS DEPARTMENT 


New Computer System 


During the first half of 1992, the testing and evaluation of the Tribunal’s new computer system | 
was completed and the system was accepted. This project started with Management Board of 
Cabinet’s approval of a business case prepared by the Tribunal in 1991. The business case called | 
for the replacement of the organization’s aging computer system to correct a serious overload 
situation that existed and to provide adequate computer resources for future application | 
enhancements. | 


Case Tracking 


During 1991, a dBASE-based Case Tracking system was developed, using the Tribunal’s 
minicomputer as the PC network server. Early in 1992, the new application was introduced | 
throughout the Tribunal, by means of small training seminars conducted by the staff of the 
Statistics and Research Department. The successful start-up of this end-user application has led 
to faster and easier delivery of statistical information about cases and caseload. 
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Once the Case Tracking application was in use by all departments, focus group sessions were 
organized to provide users with an opportunity to identify additional requirements and to assess 
its acceptance as a productivity tool. Meetings began in November 1992 and examined four basic 
questions: 1) How do departments use the system? 2) What are the incentives for using the 
system? 3) What discourages the use of the system? 4) What further enhancements can be made 
to the system? 


Slow response times were identified by users as a major shortcoming. It was determined that 
this was caused by the large size of the database and a project was begun to create an archiving 
capability. 


The primary database now accessed is comprised of open cases. Closed cases are archived into 
two separate databases. The first database contains recently closed case histories. This 
information resides on the Tribunal main computer and can be viewed on-screen and included 
along with active case information when generating reports. Cases closed for more than two 
years are transferred to the second database. This database is maintained off-line and if retrieval 
of a case is necessary it is accessed overnight using a special automated routine. 


Since active cases are accessed the most often, and comprise a relatively small portion of the 
overall data, satisfactory performance levels were reached by the end of 1992. Further 
refinements were carried out concurrent to the archive creation. These included the upgrading of 
the database software, the streamlining of the log-on procedure used to enter the system and the 
expansion of the hours during which the system can be used. 


Other PC Based Applications 


A PC-driven accounting package was installed in the Tribunal’s Financial Department. This 
replaced what had been a fully manual accounting process. As a result, financial statements and 
daily financial reports are quickly and easily generated, answers to questions concerning 
financial matters are provided sooner and detailed financial analysis can be made without having 
to consult cumbersome paper records. 

A multi-user, network version of the Tribunal’s in-house database software Cardbox-Plus was 
mounted on the main computer system. This eliminates the time-consuming task of manually 
exchanging data between PCs, and makes easier the routine maintenance and backup of 
information. At present only the staff of the Library and Publications Department have access to 
this software. 

The Systems Department supported the Publications Department in the development of a 
distribution copy of the in-house Cardbox-Plus database of decisions summaries. Using a 
read-only version of Cardbox-Plus, this new service, DDS On Disk, was offered to subscribers in 
1993 and the subscriber list continues to grow. 


The Tribunal connected to the Ontario Government CORPAY payroll system. Use of HR 
TimeServer should begin during 1994. 


A microcomputer specialist was added to our staff in 1993 to support the growing number of 
PC applications in use at the Tribunal. 
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Information Technology Security Guidelines 


A document outlining security issues arising from the use of computers to create, process, 
store and disseminate information was developed and distributed to staff. The Information 
Technology Security Guidelines provides staff with information about how to protect the | 
documents and data stored in their computers from destruction or inadvertent disclosure. This 
document reflects the concerns raised by the Freedom of Information and Protection of Privacy. 
Act and the Ontario Government’s Management Board of Cabinet Directive on Information 
Technology Security, both of which address issues of confidentiality, integrity and availability of | 
information collected, stored and accessed using computers. The trend toward greater | 
dependence on computer technology at the Tribunal gave this project particular importance and > 
priority during 1992. The guidelines were distributed during seminars that all staff and OIC 
appointees were required to attend. 


Help Desk 


In recognition of the increasing reliance on computer applications, the Systems Department | 
set up a Help Desk which is staffed by a member of the department. The aim of the Help Deskis to 
provide a faster response to routine, system-related problems encountered by Tribunal staff. 


Minicomputer Performance 


As applications were being implemented on the LAN utilizing the VAX Server, a noticeable and 
serious drop in performance for other VAX based applications was noticed. The problem was | 
tracked to a conflict when running our two main applications simultaneously on the same 
processor. 


Discussions with our hardware and software service provider (Digital) are ongoing, but a 
separate, dedicated Microcomputer Server was installed and testing has begun to determine if 
this is the appropriate solution. 


Computerized Accommodations for Disabled Members 


To facilitate connection to our computer system by a blind OIC member, a subsystem was 
purchased and implemented. This system included a microcomputer with a voice synthesizer to 
verbally read information on the screen. In addition, a scanner was set up so that information | 
available on hard copy only could be imaged and read out to the panel member. Finally, a Braille. 
printer was added so that information could be printed for use by the panel member during 
hearings or in regular day-to-day work. 


To accommodate decision-writing by a Vice-Chair who is confined to a wheelchair and has very 
restricted arm and hand movement, a special system for connecting to the main computer system 
was devised. A microcomputer was installed that has a voice-activated system customized to the 
Vice-Chair’s voice that will execute the normal commands in response to the Vice-Chair speaking 
the appropriate commands into a special microphone. 
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STATISTICAL SUMMARY 


This statistical report represents a detailed summary of the Tribunal’s recent production and 
case inventory trends. The summary begins with an accounting of the numbers and types of cases 
received by year. This is followed by a section providing the numbers and types of cases closed. A 
third section details the current caseload (the cumulative difference between cases received and 
cases Closed). In the fourth section we discuss typical overall case completion times. The two key 
production measures, hearings and decisions, are then examined in detail. Hearings 
representation profiles are presented regionally for workers and for employers, and the decisions 
and hearings counts are tabulated. 


Cases Received 


The incoming caseload for 1993 increased markedly over the totals received in the three 
previous years (Figures 4 and 5, pp. 36 and 37). At 2,150, the 1993 total represented a 42 per cent 
increase against the 1990 figure, a 38 per cent increase against the 1991 figure and a 19 per cent 
increase against the total for 1992. 


Examining case types separately, we note that the total incoming caseload increase was driven 
by increases in most of the entitlement categories (pension and commutation, reinstatement, 
vocational rehabilitation, NEL/FEL, and general entitlement) as well as in the category defined by 
appeals initiated under section 71 of the Workers’ Compensation Act (access cases). Despite the 
overall increasing trend, some categories experienced decreases, including leave cases 
(applications under section 94 of the Act), and medical exams (applications under section 23 of 
the Act). There has also been a gradual reduction in the number of post-decision cases 
(Ombudsman’s investigations, judicial reviews and requests to reconsider earlier WCAT rulings). 


Cases Closed 


In 1993, the Tribunal closed 1,864 cases (Figure 6, p. 38). This number represented a 17 per cent 
increase over the total number of cases closed in 1990. (Against the 1991 total, the increase was 5 
per cent, and against the 1992 total, the increase was 12 per cent.) 


Entitlement-related cases (including benefits entitlements as well as employer assessments, 
reinstatement and vocational rehabilitation obligations, and cases that were ultimately deemed 
non-jurisdictional) represented 56 per cent of the cases closed in 1993, special section cases 
accounted for 38 per cent, and post-decisions for 6 per cent. 


Final decisions were issued in roughly half of the cases closed in 1992 and 1993 (Figure 7, p. 39). Of 
those closed without final decisions, most (33.8 per cent of all cases closed in 1992 and 1993) 
were withdrawn. Other dispositions included a finding that the Tribunal did not have jurisdiction 
(8.5 per cent of all cases closed in 1992 and 1993), case abandonments (2.9 per cent of all cases 
closed in the period) and case settlements (1 per cent of all cases closed in the period). 


The distribution for these dispositions varied by appeal type. For the main group 
(entitlement-related appeals), 59 per cent were disposed by final decision. (The remainder were 
withdrawn (20 per cent), deemed non-jurisdictional (15 per cent), or abandoned/other (6 per 
cent).) 
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Remaining Inventory 


The rising trend in the Tribunal’s incoming caseload began in 1991. The increase for 1991 was _ 
relatively minor, and that year, the Tribunal closed 216 cases more than it opened. In 1992, the | 
incoming caseload increased more sharply, but the Tribunal’s production (case closings) did not | 
keep pace. As a result, the inventory grew by 140 cases. In 1993, the incoming caseload rose to | 
unprecedented levels, and although the production also rose to near peak levels, the inventory | 
none the less expanded by another 286 cases. By December 31, 1993, the total inventory had | 
climbed to 1,746 cases. (Refer to Figure 8, p. 39) 


This total inventory was divided into three groups: appeals active at the Tribunal, appeals 
inactive at the Tribunal and post-decision issue cases. Of the inactive appeals, 237 were at the 
preliminary intake stage (waiting for applications to be completed). Another 280 cases were 
inactive pending their hearing date. (These cases had been scheduled but could not proceed until | 
the hearing date arrived.) Of the 1,123 active appeals, 37 were awaiting assignment to pre-hearing | 
officers who would gather the facts of the case and prepare case descriptions. One hundred and 
forty-four were in the case description process and another 172 were at other pre-hearing stages. 
One hundred and ninety-five were in the scheduling workload. There were 575 cases at. 
post-hearing stages, of which 291 were formally assigned for Tribunal follow-up in the post-hearing 
department. (Typically these cases were adjourned with panels requesting further medical 
evidence.) Two hundred and fifty-two cases were at decision-writing stages, and 32 were all but 
closed formally. The remaining 106 cases in inventory related to post-decision issue requests, 
where the Tribunal was being asked to reconsider earlier rulings (60 cases), or where there was an 
Ombudsman’s investigation (41) or judicial review application (5) underway (Figure 9, p. 40). 


Case Completion Times 


The overall median time required to close cases in 1993 was about 5.6 months (170 calendar | 
days). Fifty-two per cent of the completed cases were resolved within six months and 23 per cent. 
were completed between six and 12 months. Thus three-quarters were completed within a 
one-year time frame. Eleven per cent took between 12 and 18 months, and the remaining 13 per 
cent required more than 18 months. (Refer to Figure 10, p. 40) 


The relevant proportions of cases completed within these same time intervals in 1991 and 1992 
are also given in Figure 10. The 1993 figures compare very well against the earlier figures, and the 
favourable comparison arises in part because of an increase in the number of cases closed 
without the need for final decision. This is especially true for access cases. Careful examination 
of the medians reported in Figure 11 (p. 41) reveals somewhat increased processing times for the - 
other appeal types (i.e., those which are more likely to proceed through to the final decision 
release stage). 


Hearings and Decisions 


Hearings 

In 1993, 1,120 cases went to hearing (or were assigned to Tribunal panels for deliberations). 
Some of these cases were heard (or assigned) more than once, resulting in a total of 1,289 | 
hearings. In order to achieve the 1,239 hearings, 1,580 scheduling dates had to be arranged. (On 


occasion, hearings have to rescheduled due to illnesses or other unavoidable conflicts.) (Refer to 
Figure 12, p. 41) | 
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Formal oral hearings accounted for 82 per cent of the hearings in 1993. Another 10 per cent of 
hearings were accounted for by panel reviews of written submissions and other panel caucuses, 
and the remaining 8 per cent were accounted for by panel deliberations regarding requests to 
reconsider previous Tribunal decisions. 


The Tribunal’s formal hearings involve a tripartite WCAT panel (with a Vice-Chair and a 
Member Representative of Employers and a Member Representative of Workers) and parties are 
usually also accompanied by representatives. 


Representation at Hearings 


At approximately 7 per cent of the formal hearings in the 1992-93 period, employers did not 
appear. When they did appear, their representation broke down as follows: lawyers 35 per cent of 
the time, consultants 20 per cent, company personnel 19 per cent, Office of the Employer Adviser 
11 per cent and other types 8 per cent. 


The Office of the Worker Adviser (OWA) was the most common type of worker representative. 
The OWA represented workers at 29 per cent of the hearings. Unions accounted for worker 
representation 18 per cent of the time and lawyers or other legal assistants 13 per cent. 
Consultants accounted for the representation 7 per cent of the time and other types combined for 
16 per cent. Workers were unrepresented at the remaining 17 per cent of hearings. 


When the figures are examined by region as in Figure 13 (p.42), we note some interesting 
differences. We note, for example, that in the Northern region, the OWA acted asa representative 
for workers in approximately 55 per cent of the cases, but it had only a 25 per cent share of the 
worker representation in the Southern region. Unions represented workers 31 per cent of the 
time in the Southern region, compared with only 11 per cent in the Eastern region. For employer 
representation, we note the strong representation by company personnel in the Northern region. 


Decisions 

In 1993, there were 839 cases closed by decision. This represents a decrease from the 1992 
total. (Nine hundred and twenty cases were closed by decision in 1992.) Some of these cases 
involved more than one decision, (occasionally interim issues had first to be resolved) and in 1993 
the total number of decisions reached 907. (This also represents a decrease from the 1992 figures. 
In 1992, there were 1,074 decisions issued.) The breakdown by appeal type is given in Figure 12 
(p. 41) and by decision type in Figure 14 (p. 42). Most of the decisions (778 in 1993) represented 
final rulings (720 final appeal rulings in 1993 and 58 final rulings on reconsideration matters in 
1993) however, there were 129 interim decisions in 1993 as well (123 interim rulings on appeal 
matters, and six interim rulings on reconsideration matters). Note that interim rulings were more 
common in 1993 compared with 1992. 


FINANCIAL MATTERS 


Statements of expenditures with variance reports for the years ended December 31, 1992, and 
December 31, 1993, are included in this report (Figures 15 and 16, p. 43). 

The accounting firm of Deloitte & Touche has completed a financial audit on the Tribunal’s 
financial statements for the periods ending December 31, 1991, and December 31, 1992. The audit 
reports are included in this report as Appendix C. The audit on the financial statements for the 
period ending December 31, 1993, is not yet available. 
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LOA eae 
1993 (All Years) 
TYPE ; No. (% No. (%) 


Leave 1 723 
Right to Sue 5 918 
Medical Exam 4 531 
Access 288 318 20 370 509 24 2569 

Special Section subtotal 4741 


Pension 703 
NL mis © 10 
Commutation 179 
Employer Assessment 196 
Entitlement 7198 
Reinstatement es 
Vocational Rehabitation ** 80 
No Jurisdiction 610 
Preliminary (no type) *** n/a nla nla n/a n/a nla 191 

Entitlement subtotal 9284 


Judicial Review 
Ombudsman 
Reconsideration 
Clarification 
Post-decision subtotal 


TOTAL INCOMING 


Note: This category represents appeals related to the non-economic loss and future economic 
loss pension criteria introduced by Bill 162. 

Note: This category represents appeals related to the increased Vocational Rehabilitation 
requirements introduced by Bill 162. 

Note: This category represents cases which have yet to be classified by appeal type. 

Note: The TOTAL (All Years) category represents all cases, including those received prior to 
January 1, 1990. 


Figure 4 -- INCOMING CASES 
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POST-DECISION ISSUE 6% 


EEE ° 
a cree SECTION 32% 


HEP, 
' , 


ENTITLEMENT 62% 


Post-decision issues include reconsideration applications, 
Ombudsman’s inquiries and judicial review cases. 
Entitlement includes other related issues and no-jurisdiction cases. 


Figure 5 -- INCOMING CASE LOAD BY TYPE 
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TOTALS = 
(All Years) 
TYPE ; : No. (%) 


Leave WA 
Right to Sue 799 
Medical Exam 514 
Access 309 313 389 521 2487 

Special Section subtotal 4511 


Pension 

NHS IE EIS ES 

Commutation 

Employer Assessment 

Entitlement 

Reinstatement 

No Jurisdiction 

Vocational Rehabilitation ** 
Entitlement subtotal 


Judicial Review 
Ombudsman 
Reconsideration 
Clarification 
Post-decision subtotal 


TOTAL CLOSED 


Note: This category represents appeals related to the non-economic loss and future economic loss 
pension criteria introduced by Bill 162. 
Note: This category represents appeals related to the increased Vocational Rehabilitation requirements 
introduced by Bill 162. 

*** Note: The TOTAL (All Years) represents all cases, including those closed prior to January 1, 1990. 


Figure 6 - CASES CLOSED 
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SETTLED 1.0% 


BYFINALDECISION 49% gi MBANDONED 2.9% 
oO _), OTHER 4.7% 


at 


~~ NOTBYFINAL DECISION... 51% = / 


7 NON JURISDICTIONAL 8.5% 


WITHDRAWN 33.8% 


Figure 7 -- DISPOSITION TYPE FOR CASES CLOSED 
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Figure 8 -- INCOMING FILES AND FILES COMPLETED 


2 SGN 


Workers’ Compensation Appeals Tribunal 


Annual Report 1992 and 1993 | 


A) INACTIVE CASES 
Intake: Awaiting case information 237 


Pre-hearing: Awaiting hearing date 280 


ou 
ar 
N 


B) ACTIVE CASES 
Pre-hearing assignment oY 
Case description writing 144 
Pre-scheduling 172 
Scheduling 195 
Post-hearing 291 
Decision writing in progress 252 
File closing 32 at23 | 
C) POST-DECISION ISSUES 
Ombudsman review cases 41 
Requests for reconsideration 60 
Judicial review 5 106 


TOTAL AS AT DECEMBER 31, 1993 


Figure 9 - STATUS OF OPEN CASES 


PERCENTAGE OF CASES COMPLETED 


Within 6 Months 6 to 12 Months 12 to 18 Months More Than 18 Months 
1991 1992 1993 1991 1992 1993 1991 1992 1993 1991 1992 1993 
Right to Sue 54 38 28 25 38 33 14 13 20 Th 11 18 
Med Exam and Access 78 78 93 18 20 6 3 1 1 1 2 0 
Entitlement-related * 26 31 34 33 33 31 19 15 17 22 21 19 | 
Post-decision Issues 39 43 44 SZ 36 32 13 10 6 16 10 18 | 
ALL CASES 39 45 52 26 30 23 13 11 11 22 14 13 


* Note: The 'entitlement-related’ category refers to entitlement appeals, pension appeals, leave applications, reinstatement appeals, 


employer assessment appeals and pension commutation issues. 


Figure 10 -- DISTRIBUTION OF COMPLETION TIMES 
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Closed Closed 
APPEAL TYPE in 1992 in 1993 


(median) (median) 


Medical Exam and Access 94 48 


Right to Sue 236 293 
Entitlement-related 264 2/3 
Post-decision issues 204 189 
ALL CASES 201 170 


Figure 11 -- AGING ANALYSIS FOR ALL CASES CLOSED 


SCHEDULING CASES 


APPEAL TYPE DATES HEARINGS* CASES DECISIONS ** DISPOSED BY 
ARRANGED HEARD ISSUED DECISION ** 
1992 
Right to sue 139 91 70 68 55 
Medical exam 80 39 34 29 25 
Access 136 136 ek 147 142 
Leave to appeal 25 23 23 23 lv 
Entitlement/Other 922 847 739 TSS 619 
Reconsideration 95 95 ate 70 62 
OeAy ls 1,397 1,231 1,076 1,074 920 
1993 
Right to sue 136 85 72 63 63 
Medical exam 49 19 19 21 17 
Access 110 93 91 83 87 
Leave to appeal 21 21 21 21 23 
Entitlement/Other 1164 921 837 655 595 
Reconsideration 100 100 80 64 54 
TOTAL 1,580 1,239 1,120 907 839 


* Note: Hearings include oral hearings, written submissions and panel assignments for reconsideration requests. 
** Note: Decision types include Final, Interim and Reconsideration. 


Figure 12 -- HEARINGS AND DECISIONS 
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Type of Representation by Region 


Eastern Northern Southern Toronto 
% % 

EMPLOYER 

Company Personnel 

Consultant 

Lawyer 

No Representation 

Office of Employer Adviser 

Other 

TOTAL 


WORKER 
Consultant 
Lawyer or legal aid/asst. 
No Representation 
Office of Worker Adviser 
Other 
Union 
TOTAL 


NOTE: The overall representation proportions are most similar to the Toronto proportions because most nearings were conducted 
there. The Eastern region is represented by WCAT hearings in Ottawa, the Northern region by Sault Ste. Marie, Sudbury, Timmins, 
and Thunder Bay hearings, and the Southern region by London and Windsor hearings. 


Figure 13 -- HEARINGS REPRESENTATION PROFILE 


APPEAL ISSUES 
Interim 
Final 
Subtotal 


RECONSIDERATION ISSUES 
Interim 
Final 
Subtotal 


Figure 14 -- DECISIONS ISSUED 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1998 


WORKERS' COMPENSATION APPEALS TRIBUNAL 
1992 STATEMENT OF EXPENDITURES AND VARIANCE 
As at December 31, 1992 (in $000's) 


1992 1992 VARIANCE 
BUDGET ACTUAL 


Salaries and Wages 6,437.0 6,445.0 
Employee Benefits 929.0 1,081.0 
Transportation & Communication 483.0 480.0 
Services 2,998.0 2,672.0 
Supplies & Equipment 325.0 246.0 
TOTAL OPERATING EXPENDITURES de ti72.0) 10,924.0 
Capital Expenditures 25.0 12.0 


TOTAL EXPENDITURES 11,197.0 10,936.0 


Figure 15 -- STATEMENT OF EXPENDITURES WITH VARIANCE 


WORKERS' COMPENSATION APPEALS TRIBUNAL 
1993 STATEMENT OF EXPENDITURES AND VARIANCE 
As at December 31, 1993 (in $000's) 
1993 1993 VARIANCE 
BUDGET ACTUAL 


Salaries and Wages 6,566.0 6,461.0 
Employee Benefits 1,018.0 1,063.0 
Transportation & Communication 506.0 354.0 
Services 2,947.0 2,741.0 
Supplies & Equipment 295.0 187.0 


TOTAL OPERATING EXPENDITURES 11,332.0 10,806.0 


Capital Expenditures 180.0 12.0 
Social Contract Committment 0.0 245.8 


TOTAL EXPENDITURES 11,512.0 11,064.0 


Figure 16 -- STATEMENT OF EXPENDITURES WITH VARIANCE 
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APPENDIX A 


GUIDELINES FOR REVIEW OF 
DRAFT DECISIONS 


i. 


On 


The Tribunal has recognized from its inception that its decision draft review process must be 
fully respectful of Hearing Panels’ independence and autonomy. 


The purpose of the Tribunal’s decision draft review as described most recently in the 1990 
Annual Report (p. 6) is “maintenance of the general quality and consistency of the Tribunal’s 
decisions and ... the continued coherence and usefulness of the Tribunal’s developing 
jurisprudence”. 


In Consolidated-Bathurst and in Tremblay, the Supreme Court of Canada has confirmed that 
fostering the quality and reasonable consistency and coherency of decisions is a legitimate 
and important institutional role for tribunals.! The Court specifically approved internal 
consultation processes designed to influence (but not to constrain) decision-makers on 
generic, legal and policy issues. It also explicitly recognized that the importance of 
adjudicative coherence amongst tribunal decisions is a criterion that is relevant for 
individual tribunal adjudicators.” 


Decision draft review is one of the Tribunal’s processes for fostering the quality — including 
especially the consistency and coherence — of its decisions. The review process is the 
responsibility of the Office of the Counsel to the Chair (OCC) which Office is comprised of 
the Counsel to the Chair and her associate counsel. The purpose of the review is to check 
draft decisions referred for review by panel members against the Tribunal’s “Hallmarks of 
Decision Quality”. These “Hallmarks” were adopted by the Tribunal in written form in 1989 in 
its “Statement of Mission, Goals and Commitments”. A copy of the “Hallmarks” is attached to 
[the Members’ Code of Professional Responsibility]. 


In accordance with the fundamental principle that the power to decide rests with the Hearing 
Panel, it is for the Hearing Panel or any of its members to request review of a draft decision. 
But in considering whether a draft decision ought to be referred for review, panel members 
will have in mind their responsibilities as adjudicators to ensure that their decisions comply 
reasonably with the Tribunal’s Hallmarks of Quality, and, in particular: 


1) that their decisions are coherent relative to prior Tribunal decisions; 


2) that with respect to previous decisions dealing with like issues, their decisions are 
reasonably consistent (unless they are satisfied that such prior decisions can be 
distinguished on their facts or are wrong). 


Consolidated-Bathurst Ltd. v. International Woodworker's of America Local 2-69 (1990), 68 D.L.R. (4th) 524 at pp. 555, 


562-563, 567. and Tremblay v. Quebec (Commission des Affaires Sociales) (1992), 90 D.L.R. (4th) 609 at pp. 621-623, 624-625 


Consolidated-Bathurst, per Gauthier, at p. 562: a Se 
“A decision-maker may also be swayed by the opinion of the majority of his colleagures in the interst of adjudicative 
coherence since this is a relevant criterion to be taken into consideration even when the decision-maker is not bound by any 


stare decisis rule.” 


2A5E 
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10. 


Ads 


{2.. 


13. 


14. 


In deciding whether to request OCC review of a draft decision, panel members are requested 
to consider particularly the criteria set out in paragraph 10 of these Guidelines. However, any 
panel member may request review of any draft decision at any time. Where a panel member 
requests review of a draft minority or majority decision, it is helpful for counsel to have an 
opportunity to review both drafts. 


As an expert appeal body deciding difficult medical and legal issues, the Tribunal is 
concerned with providing training to its new members. As part of their training, new 
Vice-Chair appointees are required to write at least one mock decision and submit it to OCC 
for draft review. Once assigned to hearings, new Vice-Chairs are asked to consider the 
following guidelines in deciding whether to request draft review: 


a) New Vice-Chair appointees with no previous workers’ compensation experience are 
encouraged to submit their first 20 entitlement cases; first five right-to-sue, access and 
medical examination decisions; and first two leave-to-appeal decisions. 

b) New Vice-Chair appointees with previous workers’ compensation experience are 
encouraged to submit their first 10 entitlement decision; first three right-to-sue, access 
and medical examination decisions; and their first leave-to-appeal decision. 

Draft review during the orientation period for new Vice-Chairs is intended to assist new 

Vice-Chairs in the development of their workers’ compensation knowledge, writing skills ane 

understanding of the Tribunal’s “Hallmarks of Decision Quality”. 

Unless a panel member specifies draft review by a particular member of OCC, the review wil 

be done by the first available counsel. Requests for review of a second draft will be referrec 

to the counsel who reviewed the first draft, unless the person requesting review specifies 
otherwise. 


Review of a draft decision would seem particularly indicated where the decision: 

a) addresses a new development issue or an issue that is for other reasons ol 
particular current, Tribunal-wide interest; 

b) may be expected because of its nature to lead to media attention, a judicial review 
application, an Ombudsman complaint, or a reconsideration request, | 

c) departs from the approach previously taken in Tribunal decisions, 

d) affects Board policy or practice; or 

e) involves a dissent on a significant issue. 


From time to time, the Chair or Counsel to the Chair may identify certain issues that in thei | 
view should be seen for purposes of the draft review process as currently of particulai 
Tribunal-wide interest. 

Drafts referred for review will not be shared by OCC counsel with the Tribunal Chair or with 


any member of the Tribunal other than the referring member unless instructed by th 
member to the contrary. Counsel may, however, discuss drafts amongst themselves. 


On any generic issue of law or policy, any member of a hearing panel is welcome to consulta 
any time with any other member of the Tribunal, including with the Tribunal Chair. 


Counsel’s comments regarding a draft decision will be forwarded to the panel member wh 
requested draft review. It is the responsibility of that member to bring significant issues tl 
the attention of the other members of the Hearing Panel. 


ee 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


15. 


16. 


WE 


18. 


ey 


After reviewing a draft, OCC counsel may occasionally suggest that it would be helpful to 
review a second draft of the decision. The decision whether to request review of the second 
draft rests with the panel member who requested review of the first draft. 


OCC counsel are available to discuss any legal question with any panel member, or to provide 
research assistance, before or after a draft is written. 


Where, as a result of OCC draft review (or, indeed, for any reason), a Hearing Panel decides 
that it must address an issue or an authority that was not in view at the hearing, the Panel 
must consider whether natural justice requires that the parties to the case be given an 
opportunity to make further submissions, or to lead further evidence. 


OCC will meet regularly with the Tribunal Chair to review newly released decisions and to 
discuss issues and problems of current concern, generally. 


If, in the course of their work, OCC counsel encounter a draft decision that is pertinent toa 
generic issue or problem that they expect would be of special interest to the Tribunal Chair, 
they may advise the referring member of the Chair’s likely interest. They shall not, however, 
mention that advice to the Tribunal Chair nor bring the draft to his or her attention in any 
other manner. 
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APPENDIX B 


VICE-CHAIRS AND MEMBERS 

IN 1992-93 
Date of First Appointment 
as a Full-time Member 

Full-time 

Chair 

Ellis, S. Ronald October 1, 1985 

Alternate Chair 


Kenny, Lila Maureen 
Onen, Zeynep 


Vice-Chairs 
Bigras, Jean Guy 
Cook, Brian 

Frazee, Catherine 
Kenny, Lila Maureen 
McCombie, Nick 
McIntosh-Janis, Faye 
Moore, John P. 
Newman, Elaine 
Onen, Zeynep 


Sandomirsky, Janice R. 


Signoroni, Antonio 
Strachan, Ian 


Members Representative of Workers 


Cook, Mary 
Crocker, Jim 


Heard, Lorne (on leave) 


Jackson, Faith 
Lebert, Raymond J. 
Robillard, Maurice 
Shartal, Sarah 
Thompson, Patti 


| Ms. Kenny retired as Alternate Chair on July 31, 1993. She retained her position as a Vice-Chair of the Tribunal and was 
re-appointed to that position effective July 29, 1993. 


September 1, 1991! 
August 1, 1993 


May 14, 1986 
September 6, 1991 
November 1, 1992 
July 29, 1993 
January 22, 1991 
May 14, 1986 

July 16, 1986 
February 1, 1991 
October 1, 1988” 
July 3, 1990 
October 1, 1985 
October 1, 1985 


November 1, 1990 
August 1, 1991 
October 1, 1985 
November 1, 1990 
June 1, 1988 
March 11, 1987 
November 14, 1990 
October 9, 1991 


2 Ms. Onen, a Tribunal Vice-Chair, was appointed as Alternate chair on August 1, 1993. 
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Members Representative of Employers 


Apsey, Robert 
Barbeau, Pauline 
Chapman, Stanley 
Jago, W. Douglas 
Meslin, Martin 
Nipshagen, Gerry M. 
Preston, Kenneth 


Part-time 


Vice-Chairs 
Faubert, Marsha 
Flanagan, Bill 
Harris, Dan 
Hartman, Ruth 
Marafioti, Victor 
McGrath, Joy 
Pfeiffer, Byron E. 
Robeson, Virginia 
Singh, Vara 
Stewart, Susan L. 
Sutherland, Sara 


Members Representative of Workers 


Beattie, David Bert 
Drennan, George 
Felice, Douglas H. 
Fenton, Julie 
Ferrari, Mary 

Fox, Sam 

Higson, Roy 

Klym, Peter 

Rao, Fortunato 


Members Representative of Employers 


Copeland, Susan 
Howes, Gerald 
Kowalishin, A. Teresa 
Robb, C. James 
Ronson, John 

Seguin, Jacques A. 
Shuel, Robert 


December 11, 1985 
January 15, 1990 
July 16, 1990 
October 1, 1985 
August 1, 1988 
October 1, 1988 
October 1, 1985 


Date of First Appointment 


December 10, 1987 
June 1, 1991 

April 15, 1991 
December 11, 1985 
March 11, 1987 
December 10, 1987 
March 15, 1990 
March 15, 1990 
June 1, 1991 

May 14, 1986 
September 6, 1991 


December 11, 1985 
December 11, 1985 
May 14, 1986 
December 19, 1991 
May 14, 1986 

June 20, 1991 
December 11, 1985 
May 14, 1986 
February 11, 1988 


June 17, 1993 
August 1, 1989 
May 14, 1986 

June 2, 1993 
December 11, 1985 
July 1, 1986 
August 1, 1989 


Bie 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


VICE-CHAIRS AND MEMBERS ---- RE-APPOINTMENTS 


In 1992-93, the following Vice-Chairs and Members were re-appointed to the Appeals Tribunal. 
All of the appointments were for three year terms. 


Date of Re-appointment 


Full-time 


Vice-Chairs 

Bigras, Jean Guy 
Kenny, Lila Maureen 
McCombie, Nick 
MclIntosh-Janis, Faye 
Sandomirsky, Janice R. 


Members Representative of Workers 
Cook, Mary 

Jackson, Faith 

Robillard, Maurice 

Shartal, Sarah 


Members Representative of Employers 


Barbeau, Pauline 
Chapman, Stanley 
Jago, W. Douglas 
Nipshagen, Gerry M. 


Part-time 


Vice-Chairs 
Faubert, Marsha 
Marafioti, Victor 
McGrath, Joy 
Robeson, Virginia 
Stewart, Susan L. 


Members Representative of Workers 


Felice, Douglas H. 
Ferrari, Mary 
Higson, Roy 
Klym, Peter 


Members Representative of Employers 
Howes, Gerald 

Seguin, Jacques A. 

Shuel, Robert 


December 17, 1993 
July 29, 1993 
October 1, 1993 
May 14, 1992 

July 3, 1993 


November 1, 1993 
November 1, 1993 
March 10, 1993 

November 1, 1993 


January 15, 1993 
July 16, 1993 
October 1, 1993 
June 15, 1992 


December 10, 1993 
March 10, 1993 
December 10, 1993 
March 14, 1993 
May 14, 1992 


May 14, 1992 
May 14 1992 
December 11, 1993 
May 14, 1992 


August 1, 1992 
July 1, 1992 
August 1, 1992 
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VICE-CHAIRS AND MEMBERS --- 
EXPIRED APPOINTMENTS AND RESIGNATIONS 


The following is a list of Order-in-Council appointments who resigned or whose appointments. 
expired during 1992-93. 


Fox, Sam, Member Representative of Workers’ (part-time) 

Kowalishin, A. Teresa, Member Representative of Employers (part-time) 
Pfeiffer, Byron P., Vice-Chair (part-time) 

Preston, Kenneth, Member Representative of Employers (full-time) 


NEW APPOINTMENTS DURING 1992-93 


Zeynep Onen 
(Alternate Chair) August 1, 19938 


The position of Alternate Chair involves both senior management and adjudicative functions. 
The Alternate Chair is effectively a partner with the Chair in the management of the Tribunal. She 
is also authorized to act in the Chair’s place should he be absent from Ontario or otherwise unable 
to act. Ms. Onen was appointed as Alternate Chair effective August 1, 1993. Ms. Onen has been 
employed at the Tribunal since October 1985. She was first employed as a Tribunal counsel. 
From March 1986 to October 1988, she was senior legal counsel in the Tribunal Counsel Office. 
During this period, she also acted for a time as the Tribunal’s General Counsel. She has beena 
full-time Vice-Chair since October 1, 1988. 


Susan Copeland 


(Part-time Member Representative of Employers) June 23, 1993 

Ms. Copeland, who recently retired from Ontario Hydro, has been involved in the supervision 
of workers’ compensation claims since 1980. She was the organizer of a Schedule 2 employers’ 
group and is a former vice-chair of the Municipal Users’ Group. She has been active in organizing, 
and presenting workers’ compensation training seminars and has direct advocacy experience at 
the Workers’ Compensation Board and at the Tribunal. 


Catherine Frazee 
(Full-time Vice-Chair) November 1, 1992 


Ms. Frazee is the former Chief ie rmnictionet of the Ontario Human Rights Commission. She 
comes to the Tribunal with a background in law and writing. She is fluent in both English and 
French. 
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C. James (Jim) Robb 
(Part-time Member Representative of Employers) June 23, 1993 


Mr. Robb recently retired from Dofasco where he had been supervisor of workers’ compensation 
since 1986. Until recently, he was chair of the Canadian Manufacturers’ Association’s Workers’ 
Compensation Committee. He was also a member of the WCB Chairman's Task Force on Service 
Delivery and Vocational Rehabilitation, Hamilton Regional Advisory Group. 


SENIOR STAFF 


The following is a list of the senior staff who were employed at the Appeals Tribunal during the 
reporting period. 


Beverley Pavuls Chief Administration Officer 
Linda Moskovits Chief Information Officer 
Eleanor Smith Tribunal General Counsel 
Peter Taylor Chief Financial Officer 
Carole Trethewey Counsel to the Tribunal Chair 
MEDICAL COUNSELLORS 

The following is a list of the Tribunal’s Medical Counsellors. 
Dr. Douglas P. Bryce Otolaryngology 

Dr. Ross Fleming Neurosurgery 

Dr. Robert Harris Orthopaedic Surgery 

Dr. Frederick H. Lowy Psychiatry 

Dr. Robert L. MacMillan Internal Medicine 

Dr. John S. Speakman Ophthalmology 

Dr. Neil A. Watters General Surgery 
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APPENDIX C 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
December 31, 1991 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of the Workers’ Compensation Appeals Tribunal as at 
December 31, 1991 and the statements of expenditures and Workers’ Compensation Board 
Funding for the year then ended. These financial statements are the responsibility of the 
Tribunal’s management. Our responsibility is to express an opinion on these financial statements 
based on our audit. 


We conducted our audit in accordance with generally accepted auditing standards. Those 
standards require that we plan and perform an audit to obtain reasonable assurance whether the 
financial statements are free of material misstatement. An audit includes examining, on a test 
basis, evidence supporting the amounts and disclosures in the financial statements. An audit also 
includes assessing the accounting principles used and significant estimates made by 
management, as well as evaluating the overall financial statement presentation. 


In our opinion, these financial statements present fairly, in all material respects, the financial 
position of the Tribunal as at December 31, 1991 and the results of its operations and Workers’ 
Compensation Board Funding for the year then ended in accordance with the accounting policies 
described in Note 2 of the financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 

July 8, 1992 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


BALANCE SHEET 
December 31, 1991 


ASSETS 
Cash in bank 


Receivable from Workers’ Compensation Board 
Salary and wages recoverable 


Accounts receivable 


LIABILITIES 
Accounts payable and accrued liabilities 


Operating advance from Workers’ Compensation Board 


1991 
$ 411,900 


1,739,500 
35,800 


13,000 


$ 2,200,200 


$ 800,200 
1,400,000 


$ 2,200,200 


Approved on Behalf of the Workers’ Compensation Appeals Tribunal 


S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 
Year Ended December 31, 1991 


Salaries and wages 

Employee benefits 

Transportation and communication 
Services 

Supplies and equipment 

Total operating expenditures 
Capital expenditures 


Total expenditures 
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1991 
$ 6,212,600 


915,100 
466,600 
2,767,700 
392,700 
10,754,700 


7,400 


$ 10,762,100 


1990 


$ 616,000 


1,511,500 
23,600 


8,300 


$ 2,159,400 | 


$ 759,400 - 


1,400,000 
$2,159,400 


1990 


$ 5,400,500 
760,600 


423,600 
2,542,900 


268,70 


9,396,300 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


STATEMENT OF WORKERS’ COMPENSATION 
BOARD FUNDING 
Year Ended December 31, 1991 


Recoverable expenditures 
Reimbursement from Workers’ Compensation Board 
Change in receivable from Workers’ Compensation Board 


Receivable from Workers’ Compensation Board, 
beginning of year 


Receivable from Workers’ Compensation Board, 
end of year 


NOTES TO THE FINANCIAL STATEMENTS 
December 31, 1991 


1. General 


1991 
$ 10,762,100 


10,534,100 
228,000 


1,511,500 


$1,739,500 


1990 
$ 9,449,500 


10,198,400 
(748,900) 


2,260,400 


$ 1,511,500 


The Tribunal was created by the Workers’ Compensation Amendment Act, S.O. 1984, 
Chapter 58 - Section 32, which came into force on October 1, 1985. 


The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial and 
independent manner, appeals by workers and employers from decisions, orders or rulings of the 
Workers’ Compensation Board (“WCB”), and any matters or issues expressly conferred upon the 


Tribunal by the Act. 


2. Significant Accounting Policies 


The Tribunal’s financial statements are prepared in accordance with generally accepted 
accounting principles except for capital expenditures which are charged to expense in the year of 


$ 780,960 
780,960 
780,960 
780,960 


acquisition. 
3. Commitments 
The Tribunal has commitments under an operating lease requiring minimum annual lease 
payments as follows: 
1992 
1993 
1994 
1995 
1996 


Sry sae 


260,32 
3,384,160 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


WORKERS’ COMPENSATION APPEALS TRIBUNAL 


REPORT AND FINANCIAL STATEMENTS 
December 31, 1992 


Auditors’ Report 


To the Workers’ Compensation Appeals Tribunal 


We have audited the balance sheet of the Workers’ Compensation Appeals Tribunal as at 
December 31, 1992 and the statements of expenditures and Workers’ Compensation Board 
funding for the year then ended. These financial statements are the responsibility of the 
Tribunal’s management. Our responsibility is to express an opinion on these financial statements; 
based on our audit. 


We conducted our audit in accordance with generally accepted auditing standards. Those 
standards require that we plan and perform an audit to obtain reasonable assurance whether the: 
financial statements are free of material misstatement. An audit includes examining, on a test 
basis, evidence supporting the amounts and disclosures in the financial statements. An audit also 
includes assessing the accounting principles used and significant estimates made by 
management, as well as evaluating the overall financial statement presentation. 


In our opinion, these financial statements present fairly, in all material respects, the financial 
position of the Workers’ Compensation Appeals Tribunal as at December 31, 1992 and the results 
of its operations and Workers’ Compensation Board funding for the year then ended in 
accordance with the accounting policies described in Note 2 of the financial statements. 


Deloitte & Touche 
Chartered Accountants 
Toronto, Ontario 
December 30, 1993 
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Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


BALANCE SHEET 
December 31, 1992 


ASSETS 
Cash 


Receivable from Workers’ Compensation Board 
Salary and wages recoverable (Note 3) 


Advances 


LIABILITIES 
Accounts payable and accrued liabilities 


Operating advance from 
Workers’ Compensation Board (Note 4) 


1992 
$ 210,600 


1,550,200 
13,600 


14,500 


$1,788,900 


$ 388,900 


1,400,000 
$_1,788,900 


Approved on Behalf of the Workers’ Compensation Appeals Tribunal 


S.R. Ellis, Chairman 


STATEMENT OF EXPENDITURES 
Year Ended December 31, 1992 


Salaries and wages 

Employee benefits 

Transportation and communication 
Services 

Supplies and equipment 

Total operating expenditures 
Capital expenditures 

Total expenditures 


1992 

$ 6,444,500 
$ 1,080,200 
479,800 
2,671,400 
245,900 
10,921,800 


12,100 


10,933,990 


1991 
$ 411,900 


1,739,500 
35,800 


13,000 


$ 2,200,200 


$ 800,200 


1,400,000 
$ 2,200,200 


1991 

$ 6,212,600 
915,100 
466,600 
2,767,700 
__ 392,700 
10,754,700 


7,400 


10,762,100 


Workers’ Compensation Appeals Tribunal 
Annual Report 1992 and 1993 


STATEMENT OF WORKERS’ COMPENSATION 
BOARD FUNDING 
Year Ended December 31, 1992 


1992 1991 
Recoverable expenditures $ 10,933,900 $ 10,762,100 
Reimbursement from Workers’ Compensation Board 11,123,200 10,534,100 
Change in receivable from Workers’ Compensation Board (189,300) 228,000 
Receivable from Workers’ Compensation Board, 
beginning of year __ 1,739,500 1,511,500 
Receivable from Workers’ Compensation Board, 
end of year $_ 1,550,200 $_ 1,739,500 


NOTES TO THE FINANCIAL STATEMENTS 
December 31, 1992 


1. General 

The Workers’ Compensation Appeals Tribunal (“Tribunal”) was created by the Workers’ 
Compensation Amendment Act, S.O. 1984, Chapter 58 - Section 32, which came into force on 
October 1, 1985. 

The purpose of the Tribunal is to hear, determine and dispose of in a fair, impartial and 
independent manner, appeals by workers and employers of decisions, orders or rulings of the 
Workers’ Compensation Board, and any matters or issues expressly conferred upon the Tribunal 
by the Act. 


2. Significant Accounting Policies 

The Tribunal’s financial statements are prepared in accordance with generally accepted 
accounting principles except for capital expenditures which are charged to expense in the year of 
acquisition. 


3. Salaries and Wages Recoverable 


Certain employees are on secondment with the Ministry of Community and Social Services of 
the Government of Ontario and their remuneration is recoverable. 


4, Operating Advance from Workers’ Compensation Board 
The operating advance is interest-free with no specific term of repayment. 


5. Commitments 


The Tribunal has commitments under an operating lease requiring minimum annual lease 
payments as follows: 


1993 $ 780,960 
1994 780,960 
1995 780,960 
1996 260,320 
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